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FEDERAL STATES AND THE INTERNATIONAL 
PROTECTION OF HUMAN RIGHTS * 


By Proressor Max SgreENSEN 


University of Aarhus, Denmark 


However deep and acrimonious are most contemporary political contro- 
versies, the merits of the federal system of government are recognized by 
adherents of widely different political doctrines and practices. In the 
most different conditions federalism has established itself as a useful prin- 
ciple for welding together into one political body groups and regions of 
great diversity. Neither geography nor linguistic, racial or religious differ- 
ences have proved insurmountable obstacles to political unity. The federal 
system of government, in dividing powers between one central government 
and a number of local governments, allows for that diversity in unity which 
is so attractive a goal for human activities. 

A great proportion of world population is today living in federal states 
of one description or another, and the proportion tends to increase. In 
Asia and Africa federalism seems to be called upon to play an important 
part in the transformation of former colonial areas into self-governing 
states. The solutions adopted or envisaged under United Nations auspices 
in Indonesia, Libya and Eritrea are cases in point, and recently federation 
has been proposed as a solution to some of the problems with which the 
British Government is faced in Central Africa.* 

With all the advantages and merits of that system go, however, in some 
cases certain difficulties relating to the participation of the federal state 
in the development of international legal relations. The very essence and 
purpose of federation is to create one central authority responsible for the 
conduct of the international relations of all constituent parts. In some 
cases, it is true, federal constitutions allow the constituent parts to enter 
into agreements with foreign countries, but only within narrow limits,” and 


* The manuscript of this article was completed before the Proceedings of the American 
Society of International Law for 1951 became available to the author. 

1Central African Territories: Report of Conference on Closer Association, London, 
March 1951, Cmd. Paper No. 8233. 

2U. S. Constitution, Art. I, Sec. 10 (treaties, alliances or confederations may not be 
entered into, and agreements with foreign Powers require the consent of Congress) ; 
Constitution of Switzerland, Art. 9 (exceptionally, the Cantons may conclude treaties 
regarding questions of public economy, neighborship or police relations); Basie Law of 
German Federal Republic, Art. 32, par. 3 (agreements may be made in matters within 
the legislative competence of the ‘‘Liander’’ and with the consent of the Federal Gov- 
ernment). 
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in other cases such powers are entirely ruled out. Even in cases where the 
constituent parts have a limited treaty-making power, it is not exclusive; 
that is to say, the federal government has a concurrent competence, and in 
most, if not all, federal states the treaty-making power of the constituent 
units is not a practical reality ; the conclusion of treaties with foreign coun- 
tries has in law or in fact become a monopoly of the federal authorities. 

In matters of internal legislation, on the other hand, the division of 
powers between central and local authorities remains a reality. It is true 
that strong centralistic tendencies are at work in most federal states, stimu- 
lated by economic and technical developments, but only in a few cases has 
this lead to giving the federal legislative authorities a general overriding 
legislative competence, concurring with that of the constituent units. <A 
particular phenomenon, which will not be further considered in this con- 
text, occurs in such federal states as the Soviet Union where a strongly 
centralized Party machinery counteracts the federal devolution embodied in 
the U.S.S.R. Constitution. 

A characteristic of modern development of international law is the fact 
that many matters which immediately concern the relationship between 
states and their own citizens, rather than the relationship between states, 
have been taken up for positive regulation through international conven- 
tions. The whole field of human rights is the most striking example of 
this development. Matters which fifty years ago were regulated only by 
national law, or not regulated at all, are made the object of international 


obligations. Under Article 56 of the Charter of the United Nations, Member 
States have pledged themselves to take joint and separate action for the 
promotion of human rights, and the Universal Declaration adopted by the 


General Assembly on December 10, 1948, gives the conception of human 
rights a very wide connotation, including not only traditional civil liberties, 
but also economic, social and cultural rights. The decision of the General 
Assembly in December, 1950, to include these categories of rights also in 
the Covenant on Human Rights, which is to become the legally binding 
international instrument for the protection of human rights, gives added 
emphasis to the broadness of the conception. No modification of this basic 
conception was intended by the General Assembly when, at its sixth session, 
on February 5, 1952, it resolved that two covenants on human rights should 
be drafted, one relating to civil and political rights, the other to economic, 
social and cultural rights. The resolution expressly provides that the two 
drafts should be submitted simultaneously to the General Assembly and 
should contain as many similar provisions as possible, ‘‘in order to em- 
phasize the unity of the aim in view and to ensure respect for the observance 
of human rights.’’ The covenant on economic, social and cultural rights 
will extend its scope to the whole field of labor questions and social policy 
which for more than 30 years have been the field of activities of the Inter- 
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national Labor Organization. It will extend its scope considerably further, 
comprising the fields of education and health.* 

Whatever authorities are competent in each state to bind the state 
internationally to obligations of this kind, it goes without saying that the 
carrying out of such provisions within individual component states cannot 
be assured without legislative action. The particular problem which arises 
in federal states, in which legislative power is divided between organs of the 
federation and organs of the constituent units, relates to those subject- 
matters which fall outside the competence of federal legislative organs. Is 
the federal government, because of such limitations of its legislative power, 
debarred also from undertaking international obligations in these matters? 
In the affirmative, what measures can be adopted with a view to allowing 
federal governments to play their active part in bringing these matters 
under international control? 

This problem has not so far been satisfactorily solved. It has recently 
occupied the attention of several United Nations organs without being 
settled. Already at the time of the drafting of the constitution of the 
International Labor Organization in 1919, and again when that constitution 
was revised in 1946, the same problem gave rise to certain difficulties which, 
however, were overcome by special provisions in the constitution.° 

The gravity of the problem has always been recognized ; its solution to the 
satisfaction of federal governments is often an absolute condition of their 
participation in international measures for the protection of human rights; 
at the Peace Conference in Paris in 1919 it was felt at one time that a 
failure to satisfy American preoccupations in this matter would jeopardize 
the whole scheme for setting up an international labor organization,® and 
the fate of the planned Covenant on Human Rights under United Nations 
auspices may likewise depend upon the full co-operation of federal states. 


In the first place, the problem is of course one of constitutional law. It 
is not the purpose of this article to examine the constitutional law of the 
various federal states, but it will be necessary to review the constitutional 
status of some federal states in order to see how the international problem 
arises. Attempts are sometimes made to minimize the problem by asserting 
that matters of human rights belong very largely to the field of federal 
powers. To the extent that assertion holds true, it is evident that no 


3 The Commission on Human Rights has during its seventh session drafted tentative 
texts regarding these matters, embodied in its report, U.N. Doe. E/1992, Annex I, Arts. 
19-32. 

4See Yuen-li Liang, ‘‘Colonial Clauses and Federal Clauses in United Nations Multi- 
lateral Instruments,’’ this JouRNAL, Vol. 45 (1951), p. 108. 

5 James T. Shotwell (ed.), The Origins of the International Labor Organization, Vol. 
I, pp. 151 ff.; and International Labor Conference, 29th Sess., 1946, Report II (1), 
Constitutional Questions, pp. 173-186. 

6 Shotwell, op. cit., Vol. I, p. 154. 
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problem arises; the federal state is in such circumstances in exactly the 
same position as a unitary state. 

Certainly, in most federal states, the basic civil rights and liberties are 
guaranteed by the federal constitution and are to that extent outside the 
competence of the component parts. In the United States, it is true, the 
First Amendment protects some of the fundamental freedoms against inter- 
ference by Congress only, not against interference by State legislation; but 
Federal courts have not considered themselves excluded from invoking the 
due process clause of the 14th Amendment to review State action alleged 
to infringe such liberties as freedom of speech, freedom of religion, and 
freedom of assembly.” It is doubtful however, whether this established 
practice of federal judicial review warrants the conclusion that legislation 
defining these rights, by laying down permissible limitations, or otherwise, 
would be within the competence of Congress. When the proposed federal- 
states clause of the Draft Covenant on Human Rights was discussed in the 
United Nations General Assembly during its fifth session, the representative 
of the United States explained that the Federal Government had juris- 
diction with regard to most of the matters covered by the draft, which at 
the time comprised only civil rights and liberties, to the exclusion of eco- 
nomic and social rights. The jurisdiction of the Federal Government would 
not, however, be completely coextensive with the obligations of the proposed 
covenant. Ina number of matters, such as procedural guarantees, freedom 
of religion, freedom of opinion, freedom of expression and information, 
right of peaceful assembly, and right of equality before the law, jurisdiction 
was divided between Federal and State authorities; in particular, remedies 
were almost entirely in the hands of the State governments when infringe- 
ments were committed by private persons within the confines of a State. 
With respect to other rights, such as freedom of movement and rights of 
association, the measure of Federal or State responsibility might depend 
upon the degree to which the transactions fell within the Federal Govern- 
ment’s interstate powers with regard to interstate and foreign commerce.® 

This explanation seems to be based upon the existing division of powers 
between Federal and State authorities and does not try to answer the 
question to what extent it would be possible within the present constitutional 
framework to enlarge the field of Federal jurisdiction. 

The provisions of the United States Constitution are too vague to give any 
clear guidance in the matter. Generally speaking, it may be said that 
modern trends of constitutional development in the United States, including 


7 Lauterpacht, International Law and Human Rights, p. 360; Fellman, in 275 Annals 
of the American Academy of Political and Social Science (May 1951), 61 ff.; Fraenkel, 
ibid., p. 87. 

8 U. N. General Assembly, 5th Sess., Official Records, Third Committee, p. 145. Re- 
garding freedom of the press, see also statement by the U. S. representative in the 
Committee on the Draft Convention on Freedom of Information, U.N. Doe. A/AC.42/ 
SR.23, p. 3. 
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the lines followed by the Supreme Court, are not favorable to any rigid 
maintenance of States’ powers. Considering, however, the sharp contro- 
versies raised by the proposed Federal legislation for the protection of civil 
rights, any clear-cut answer to that question can hardly be given at present. 
This uncertainty is even more pronounced in the field of economic, social 
and cultural rights. Constitutional development since the nineteen-thirties 
has certainly extended the scope of Federal powers in economic and social 
matters. It has been argued that the whole field of labor protection, as 
covered by the activities of the International Labor Organization, is subject 
to Federal jurisdiction.? This, however, is not the official view of the 
United States Government. Under the system of reporting instituted by 
the constitution of the International Labor Organization, the United States 
Government has informed the organization that such conventions as those 
regarding Night Work of Women, Night Work of Young Persons, Protection 
of Wages, Fee-Charging Employment Agencies, and Right to Organize and 
Collective Bargaining have been considered appropriate in part for action 
by the constituent States.1° Although this view may be rather cautious 
and does not go to the extreme limits of Federal powers which might be 
approved by the Supreme Court, there can hardly be any doubt that several 
of the subject-matters dealt with in Articles 22 to 27 of the Universal 
Declaration of Human Rights and the corresponding articles of the Draft 
Covenant on Human Rights are not within traditional limits of Federal 
legislation. It may be recalled that these articles also cover such matters 
as health and education. 

Australia is an example of a federal state in which the constituent states 
have retained a rather large measure of reserved powers. When the pro- 
posed federal-states clause of the Draft Covenant on Human Rights was 
discussed in the Third Committee of the United Nations General Assembly 
during its fifth session, the representative of Australia stated that many of 
the questions dealt with in the draft were primarily within the competence 
of the constituent states; they included such fundamental questions as 
capital punishment and judicial process, retroactive legislation and punish- 
ment, liberty of movement, freedom of speech and thought, freedom of as- 
sociation and assembly.’ In the field of economic and social rights the 
reserved powers of the constituent states are also relatively wide, and 
wider than in the United States.12 Amongst the conventions adopted by 
the International Labor Conference at its 3lst and 32nd sessions only one 


® Riesmann, ‘‘The American Constitution and International Labour Legislation,’’ 44 
International Labour Review (1941) 123 ff., particularly at p. 172. 

10 International Labor Conference, 34th Sess., 1950, Report III (Pt. III), and 35th 
Sess., 1951, Report III (Pt. III). 

11U. N. General Assembly, 5th Sess., Official Records, Third Committee, 292nd meeting, 
p. 134, 

12K. H. Bailey, ‘‘ Australia and the International Labour Conventions,’’ 54 Inter- 
national Labour Review 285 ff., particularly at pp. 298-300. 
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—the revised Migration for Employment Convention—was considered 
wholly within the competence of the Commonwealth authorities, while the 
constituent states were competent, either exclusively or in conjunction 
with the Commonwealth, with respect to the subject-matters of all other 
conventions, including those relating to the Freedom of Association and 
Right to Organize, Night Work of Women and Young Persons, and various 
maritime questions.'® 

In certain other federal states the constitutional structure is far more 
centralized. That applies, for instance, to most of the Latin-American 
federal states. The representatives of Brazil and Mexico to the Fifth 
General Assembly stated without reservation that as far as their countries 
were concerned the question of human rights was within the competence of 
federal authorities."* 


What has been said so far is sufficient to illustrate the fact that in certain 
federal states, although not in all, some of the aspects of human rights are 
not entirely within the scope of federal legislation. On the other hand, 
the power of the federal government to conclude treaties with foreign states 
is not subject to corresponding limitations. Whatever the subject-matter 
of the treaty, its negotiation and conclusion belongs to the federal govern- 
ment. There may thus well be a certain discrepancy between the power to 
regulate a subject-matter on the national level and the power to undertake 
international obligations in the same matter. Does that mean that a federal 
government which has concluded a treaty on such a matter is debarred from 
enacting legislative measures for the purpose of giving effect to the treaty? 
And in countries such as the United States, where a treaty, once it is prop- 
erly concluded, automatically becomes part of national law, does this dis- 
crepancy mean that even the conclusion of the treaty is a violation of the 
constitution ? 

The significance of the problem is evident, no matter how the questions 
are answered. One alternative is to give the federal government the power 
to override rights of the constituent states by way of the treaty-making 
power, which will mean that in extreme cases the federal government can 
utilize a treaty as an expedient to make inroads upon the reserved powers of 
constituent states. Another alternative is to maintain the reserved powers 
intact and thereby render it practically impossible to implement a treaty, 
which will mean that the federal state is excluded from participating in 
international regulation of a wide range of important social problems." 


13 International Labor Conference, 33rd Sess., Report III (Pt. III), p. 6; 34th Sess., 
Report III (Pt. III), p. 8. Concerning the position in Canada, see Lauterpacht, op. cit., 
p. 362, note 15, with references. 

14U. N. General Assembly, 5th Sess., Official Records, Third Committee, p. 139 
(Mexico) and p. 143 (Brazil). 

15 For a detailed analysis of the problem see K. C. Wheare, Federal Government 
(Oxford Univ. Press, 1947), pp. 178 ff., and H. W. Stoke, The Foreign Relations of the 
Federal State (The Johns Hopkins Univ. Press, 1931), pp. 103 ff. 
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Neither alternative is satisfactory. It has been argued that the latter, 
being tantamount to isolating the constituent units from the international 
community, is unacceptable from the point of view of international law. 
The objection that a federal government is constitutionally prevented from 
entering into an international obligation on a given matter should therefore 
be considered to be without any legal consequence.*® 

It is true that the modern trend of international organization and co- 
operation is seriously hampered by such a state of affairs; attempts to 
mitigate international tensions by co-ordinating and unifying social de- 
velopments of the separate national societies will be checked. As, however, 
no state, whether federal or unitary, is under any general obligation to 
conclude treaties on such matters, its refusal to undertake contractual obli- 
gations can hardly be deemed to be illegal, whether the pretext is drawn 
from its own constitutional system or from other factors. The obligations 
of Members of the United Nations to act jointly or separately for the pro- 
vision of economic and social well-being and respect for human rights may 
be fulfilled by other means than international contractual obligations. 

Quite different is the problem whether a federal government which has 
concluded a treaty dealing with matters in which it is not competent be- 
cause of the reserved powers of constituent states can contest the interna- 
tional validity of its obligations because of this transgression of the dividing 


line between federal and state powers. The question only arises if such 
an extension of the treaty-making power is held constitutionally invalid, 


and as this is not often the case, international practice affords few authori- 
tative contributions to a definite answer. The question has, however, been 
brought to a head with respect to the ratification of three international 
labor conventions by Canada. By a decision of the Judicial Committee of 
the Privy Council in 1937 these ratifications were held to be in violation of 
the division of legislative powers between the Provinces and the Central 
Government under Canadian constitutional law. Nevertheless, the ratifica- 
tions are not considered vitiated from the point of view of international law. 
In the Chart of Ratifications published by the International Labor Organi- 
zation Canada is still listed as having ratified the three conventions in 
question.'*7 This result conforms to the opinion of writers, who have dealt 
with the subject; 1* and in this sense—but in this sense only—it may be 
said that international law refuses to recognize the division of powers under 


16 Georges Scelle, 46 Recueil des Cours de l’Académie de Droit International (1933, 
IV) 396-397.. See also Pitman B. Potter, ‘‘Inhibitions upon the Treaty-Making Power 
of the United States,’’ this JourNAL, Vol. 28 (1934), pp. 456-474, at p. 470. 

17 The Hours of Work Convention, the Weekly Rest Convention, and the Minimum 
Wage-Fixing-Machinery Convention. 

18 Robert B. Stewart in this JouRNAL, Vol. 32 (1938), pp. 57-60; 42 International 
Labour Review 369, note 28, with reference to C. W. Jenks, ‘‘The Present Status of the 
Bennett Ratifications of International Labour Conventions,’’ in 15 Canadian Bar Re- 
view (1937) 464-477. 
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the constitution of a federal state as a restraint upon the treaty-making 
power of the federal government. 

No general principle of international law, however, can be adduced 
against a federal government which hesitates to conclude a treaty on the 
grounds that it is not constitutionally empowered to do so. Whether or not 
such an excuse is justified from a juridical point of view will in many cases 
depend upon which of the above-mentioned alternatives is adopted, that is 
to say, whether or not limitations on the federal legislative power are ap- 
plied also to measures giving effect to international obligations. The answer 
depends upon the constitutional law of each federal state, and various 
solutions are possible, as it will appear from the following very brief review 
of a few important federal constitutions. 


In Canada the question was doubtful until recently. When the Labor 
Commission of the 1919 Peace Conference in Paris discussed the particular 
problem of federal states, the Canadian Minister of Justice expressed the 
opinion that Article 132 of the British North America Act settled the ques- 
tion as far as Canada was concerned. That article provides as follows: 


The Parliament and Government of Canada shall have all powers 
necessary or proper for performing the obligations of Canada or of any 
Province thereof, as part of the British Empire, towards Foreign 
Countries arising under Treaties between the Empire and such Foreign 
Countries. 


Although future labor conventions would in all probability deal with 
matters upon which the power of legislation would ordinarily belong to the 
legislatures of the Provinces, Article 132 would, in the opinion of the Min- 
ister of Justice, be wide enough to confer upon the Parliament of Canada 
all the legislative power necessary or proper for performing the obligations 
of Canada under such conventions.® 

That opinion, however, has not been upheld by later events. As early 
as 1920, when the questign of ratifying the first labor conventions arose, the 
Dominion Government took the view that on a number of matters, such as 
limiting hours of work, the legislation necessary to give effect to the con- 
ventions must be enacted by the Provincial legislatures. A reversal of 
earlier practice was attempted in 1933 when the Dominion Parliament ap- 
proved ratification of, and enacted legislation to give effect to, three con- 
ventions regarding Weekly Rest in Industry, Minimum Wage-Fixing Ma- 
chinery, and Hours of Work. Because of the opposition to these measures, 
based partly on the constitutional issue, an opinion was asked of the Su- 
preme Court of Canada. The Court was evenly divided on the question 
whether the legislative acts were ultra vires of the Dominion Parliament, 
and appeal was made to the Judicial Committee of the Privy Council. 
This body took a narrow view of Article 132 of the British North America 


19 Shotwell, op. cit., Vol. I, p. 155. 
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Act, limiting its scope in accordance with the purpose it originally served 
in 1867, which was to give the Canadian Parliament authority to enact legis- 
lation necessitated by agreements concluded by the British Imperial Govern- 
ment on behalf of the Empire as a whole or of Canada as part of the Em- 
pire. The new independent treaty-making capacity conferred upon the 
Dominions in the course of the present century was held to be outside the 
scope of the article, and for the purpose of treaties concluded by the 
Dominion of Canada in her own capacity the division of legislative powers 
between the Dominion and its Provinces would have to be respected. 
‘*While the ship of state now sails on larger ventures and into foreign 
waters, she still retains the water-tight compartments which are an essen- 
tial part of her original structure,’’ the Judicial Committee declared. And 
the following passage of its opinion may be quoted as an almost classical 
argument for the doctrine of restricted federal powers: 


It would be remarkable that while the Dominion could not initiate 
legislation, however desirable, which affected civil rights in the Prov- 
inces, yet its Government not responsible to the Provinces, nor con- 
trolled by Provincial Parliaments need only agree with a foreign 
country to enact such legislation: and its Parliament could be forth- 
with clothed with authority to affect Provincial rights to the full extent 
of such agreement. Such a result would appear to undermine the con- 
stitutional safeguards of Provincial constitutional autonomy.*° 


The outcome of this case tended, if anything, to exacerbate controversies 
over implementation of treaties, and a Royal Commission was appointed in 
August, 1937, to investigate the problem of Dominion-Provincial relations. 
In its report, presented in 1940, the Commission recommended that the 
Provinees should give the Parliament of Canada power to implement such 
international labor conventions as the Government of Canada had ratified, 
or might ratify in the future. It pointed out that these conventions were 
the work of representatives of many countries and it was thought incon- 
ceivable that an international convention could be formulated as part of a 
colorable attempt by the Dominion to encroach upon Provincial jurisdic- 
tion. The same consideration did not apply, however, to the power to 
implement treaties between Canada and some other single country, and the 
Commission did not wish its remarks about implementation of labor con- 
ventions to be taken to apply to the more general issues of legislative 
competence to implement Canadian treaties.” 


20 Atty. Gen. for Canada v. Atty. Gen. for Ontario, [1937] A.C. 326, L. C. Green, Inter- 
national Law through the Cases, pp. 312-317. See also on the whole question, Robert 
B. Stewart, ‘‘Canada and International Labor Conventions,’’ this JouRNAL, Vol. 32 
(1938), pp. 36-62; K. C. Wheare, op. cit., pp. 184-186; Robert MacGregor Dawson, The 
Government of Canada, pp. 115-117; note by Norman MacKenzie in 18 British Year- 
book of International Law (1937) 172-175. 

21 Report of the Royal Commission on Dominion-Provincial Relations, Book II, p. 48; 
see ‘‘The Rowell-Sirosis Report,’’ 42 International Labour Review (1940) 347-376, at 
pp. 370-371. 
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The recommendations of the Commission have not yet been followed. 
It may reasonably be assumed that the complicated and controversial nature 
of the question of constitutional revision in Canada is one of the major 
reasons therefor. 

In Australia the position is somewhat different. By virtue of section 
51 (xxix) of the Constitution of the Commonwealth of July 9, 1900, the 
Commonwealth Parliament has the power to legislate with respect to ex- 
ternal affairs, and it is generally agreed that this power must include the 
competence to implement a treaty by legislation, even if the subject-matter 
otherwise would come within the exclusive powers of the constituent States. 
There has been some doubt about the exact scope of this additional power 
of Commonwealth legislation. It has been argued that it should be limited 
to matters which by their nature concern external relations or would be 
a legitimate subject for international agreement. In the Air Navigation 
Case, 1936, the High Court of Australia expressed the opinion that the 
“external affairs’? power enabled the Commonwealth Parliament to enact 
legislation to carry the Air Navigation Convention, 1919, into effect, in 
spite of the fact that the subject of intra-State aviation was otherwise ex- 
clusively within State powers. Three judges out of five held the view that 
the same would apply to any treaty, irrespective of its subject-matter. 
They added that it could not be suggested in the case before them that 
the Commonwealth Government had concluded the treaty in bad faith 
simply with the object of extending Federal powers, and one of the judges 
expressly reserved his judgment if such a case should ever arise.”? 

As a general conclusion drawn from this decision it has been said that 
tor ordinary purposes of international intercourse it may now be assumed 
that the Commonwealth has full power to execute, by its own legislative 
action, any treaty entered into with other countries.2* In view of the 
prominence given by the United Nations Charter to international co-opera- 
tion for the promotion and safeguarding of human rights, it would seem 
that adherence to a convention elaborated within the United Nations frame- 
work for that purpose must be considered a legitimate and bona fide act of 
international intercourse. 

In Switzerland, a federal state with a larger measure of centralization 
than the great Anglo-Saxon federations, the problem is somewhat simpler. 
In the first place, the Federal Parliament has wider legislative powers even 
when implementation of treaties is not in question. Furthermore, any 
treaty properly concluded automatically becomes part of Swiss law, and in 
the exercise of their treaty-making power Federal authorities are not bound 


22 Rex v. Burgess, ex parte Henry (1936), 55 C.L.R. 608. Cf. K. H. Bailey, ‘‘ Aus- 
tralia and the International Labour Conventions,’’ 54 International Labour Review 
(1946) 285-308, and note in 18 British Yearbook of International Law (1937) 175. 
Further, K. C. Wheare, op. cit., pp. 183-184. 

23 Note by K. H. Bailey in 18 British Yearbook of International Law (1937) 175-177. 
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to respect reserved legislative powers of the Cantons.** Only if a treaty 
is not self-executing, but requires special enactments for its implementation, 
must the distribution of powers between the Federation and the Cantons 
be observed.*® As, however, the Federal Court is precluded by the Consti- 
tution from reviewing Federal laws, there is no effective remedy against 
Federal inroads upon reserved powers of the Cantons, except the possibility 
that the Federal law may be submitted to a referendum and rejected by the 
people. As stated by one commentator: 


It would be taking an oversimplified view of the constitutional and 
political life of a people to consider that under Swiss public law the 
confederation could assume additional powers to itself by virtue of its 
right to ratify treaties. The Swiss confederation can never take over 
new legislative powers against the clearly expressed wishes of the 
sovereign people and cantons.*® 


Where finally the United States is concerned, Professor Quincy Wright 
has recently restated the position in this JouRNAL,”’ and a very brief sum- 
mary will therefore suffice to give the background of the international prob- 
lem. The power of the Chief Executive, with the consent of two-thirds 
of the United States Senate, to conclude treaties which automatically be- 
come national law, suspending previous Federal and State legislation with 
which it is incompatible, is generally assumed to apply also to at least 
certain of those matters which would otherwise belong to the reserved 
powers of the constituent States. 

Article 2, section 2, paragraph 2, of the United States Constitution con- 
tains no limitation in this respect. It is interesting to note that the Articles 
of Confederation of 1777, which vested the treaty-making power in Con- 
gress, expressly provided that 


no treaty of commerce shall be made whereby the legislative power of 
the respective States shall be restrained from imposing such imposts 


24 Guggenheim, Lehrbuch des Volkerrechts, Vol. I, p. 76, note 91; Giacometti, Schwei- 
zerisches Bundesstaatsrecht, p. 830. Jean Huber, Le droit de conclure des traités interna 
tionaux (Lausanne, 1951), pp. 65-70, with references. 

25 Message of the Federal Council of Dee. 10, 1920, concerning the resolutions of the 
first session of the International Labor Conference, quoted by Secretan, ‘‘Swiss Consti- 
tutional Problems and the I.L.0.,’’ 56 International Labour Review (1947) 1-20, at p. 5. 

26 Secretan, loc. cit., p. 19. 

*7** National Courts and Human Rights—The Fujii Case,’’ this JourNAL, Vol. 45 
(1951), pp. 62 ff. See also Edward S. Corwin, The Constitution and World Organization 
(Princeton, 1944), pp. 10 ff., and The Constitution and What It Means Today (10th ed., 
1948), p. 100; Manley O. Hudson, ‘‘The Membership of the United States in the Inter- 
national Labor Organizatiou,’’ International Conciliation, No. 309, April, 1935, pp. 129- 
130; Harold W. Stoke, The Foreign Relations of the Federal State (Baltimore, 1931), 
pp. 105 ff.; David Riesmann, Jr., ‘‘The American Constitution and International Labor 
Legislation,’’ 44 International Labour Review (1941) 123-193; Hackworth, Digest of 
International Law, Vol. V. pp. 17-23; C. C. Hyde, International Law (2nd ed.), Vol. 
II, pp. 1390-1401; K. C. Wheare, Federal Government, pp. 181-183. 
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and duties on foreigners as their people are subjected to, or from pro- 
hibiting the exportation or importation of any species of goods what- 
soever. 


In the debates which preceded the final adoption of the Federal Consti- 
tution, it was pointed out that the treaty-making power under the plan of 
the Convention, compared to that of the Articles of Confederation, was 
‘‘disembarrassed . . . of an exception under which treaties might be sub- 
stantially frustrated by regulations of the states.’’ °° 

Accordingly, judicial decisions from the very first days of the Federation 
have recognized that treaty provisions regarding the rights of aliens, such 
as rights to acquire, hold or dispose of movable or immovable property, 
prevail over State legislation. In the famous Migratory Bird Case,”® the 
Supreme Court went one step further and upheld Federal legislation which 
was enacted by Congress in order to give effect to a treaty with Canada for 
the protection of migratory birds, irrespective of the fact that legislation 
for such a purpose otherwise came within the reserved powers of States. 
Not only the treaty itself, but also legislative acts for its implementation are 
thus independent of the division of legislative powers between Federal and 
State authorities. 

The question now is, How far can this doctrine be extended? Does it 
apply also to subject-matters which by traditional standards do not properly 
pertain to foreign relations? Regulation of relations between a government 
and its own citizens is a rather novel subject of international treaties, and 
it might be argued that older precedents in other fields are therefore not 
relevant. 

At the Peace Conference in 1919 when the constitution of the Interna- 
tional Labor Organization was drafted, the United States representatives 
took the attitude that their government could not undertake to ratify 
labor conventions, the performance of which came within the competence 
of the forty-eight States, and a special clause regarding the position of 
federal states was therefore adopted.*®° The subsequent decision of the 
Supreme Court in the case of Missourt v. Holland did not substantially 
affect the attitude of the United States Government, and it has been ad- 
mitted, even by those who are favorable to an extension of the Federal 
Government’s powers, that the Court would probably not have followed 
that precedent, if the Federal Government in the early nineteen thirties 
had attempted to assume control over labor matters, previously reserved 
to the States, by ratifying international labor conventions. It might then 
have been argued that labor matters were not matters of truly international 
concern, and the Court might have stated that the treaty-making power was 


28 Madison in The Federalist, No. XLII (Blackwell’s Political Texts, Oxford, 1948, 
p. 212). 

29 Missouri v. Holland (1920), 252 U. S. 416. 

80 Shotwell, op. cit., Vol. I, pp. 152 ff.; Vol. II, p. 373. 
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implicitly limited to those matters which traditionally were the subject of 
international agreement.*! 

This uncertainty about the probable attitude of the Supreme Court illus- 
trates the fluidity of the constitutional position in the United States. 
Other examples drawn from the practice of the executive branch of the 
Federal Government could be adduced to substantiate this assertion of 
fluidity. On the question of control of private manufacture of arms the 
United States Government initially took the position that constitutional 
limitations restrained it from undertaking treaty commitments to regulate 
such manufacture by the constituent States or by individuals. In 1932, 
however, the State Department modified its attitude and informed the 
American Delegation at the Disarmament Conference that 


the Government had reached the conclusion that the position that we 
did not have constitutional power to enter into a treaty providing for 
such control was not well taken. We believe that this Government 
could, on the basis of a treaty, exercise control of the manufacture of 
munitions. The Migratory Birds Treaty and the Narcotie Control 
Treaty and recent decisions of the Supreme Court have created new 
precedents which indicate that our reservation was not valid.*? 


Just as the control of manufacture of armaments became a proper subject 
of international treaty obligations under the League of Nations, it is safe 
to assume that in the present era of the United Nations the protection of 
human rights—civil liberties as well as economic, social and cultural rights 
—properly pertain to international relations. For the United States all 
arguments drawn from considerations of law and logic seem therefore to run 
counter to any limitation of the treaty-making power in this respect. 

What then, are, the reasons why representatives of the United States, 
supported by representatives of Australia and other federal states in the 
same position, in various United Nations bodies insist upon the necessity 
of making special provisions for the application to federal states of con- 
ventions regarding human rights and related questions? There is hardly 
any doubt that the reasons are of a political nature, although based upon 
the constitutional structure of those states. The constituent units of a 
federal state are jealous of the growing powers of central authorities and in 
general antipathetic to the trend of centralization which is so markedly felt 
in all federal states. They represent vested interests which are jeopardized 
by any process of centralization. Historically, the constitutional system is 
& compromise between diverging tendencies, and it is only natural that 
attempts to modify the delicate balance between federal and state powers 
meet with opposition. This is the more so when the treaty-making power 
is used as an instrument to further the interests of the federal government 
under circumstances where the road is blocked to advances through ordinary 


31 Riesmann, loc. cit., at p. 155, with references. 
82 Hackworth, Digest of International Law, Vol. V, p. 21. 


r 
n 
e 
d 
it 
ly 
it 
id 
ot 
1a- 
res 
ify 
of 
the 
ally 
ad- 
eral 
ved 
ties 
ved 
hen 
onal 
was 
1948, 


208 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


legislation. The position of the United States Senate as the traditional 
guardian of States’ rights and at the same time as a decisive element of 
the treaty-making power warrants the expectation that a treaty, the im- 
plementation of which substantially limits the reserved rights of States, 
will hardly ever be approved by the Senate for ratification, even if such 
ratification and subsequent implementation of the treaty were not likely 
to be invalidated by the courts as unconstitutional.** This is the more so 
when the treaty deals with such issues as the safeguarding of civil rights, 
which, as it has been said, strikes at the roots of the historic American po- 
litical structure.** 

This is the particular background in certain federal states, among which 
the United States and Australia are the most typical examples. In others, 
like Canada, the problem, as we have seen, is genuinely legal in character. 
In both cases the next problem is then whether steps should be taken on the 
international level to make it possible for states in such a position to elimi- 
nate or diminish the inconveniences resulting from their constitutional 
structure. 


Internal political obstacles to a country’s participation in interna- 
tional co-operation is no rare phenomenon, and by no means to be found 
in federal states only. International agreements often affect particular 
interests adversely, and any government may time and again have to weigh 
the advantages of ratifying a treaty against the strength of internal politi- 
cal opposition. Ratification of international labor conventions is often a 
matter of considerable controversy between opposing economic groups. 
The political structure of a non-federal state may be an obstacle to ratifica- 
tion. The European Road Convention presupposes a higher degree of 
centralization of highway administration than exists in certain countries, 
which for that reason cannot ratify the convention unconditionally without 
depriving local authorities of part of their actual responsibilities, and such 
moves towards centralization may encounter strong political opposition. 
The problems with which a federal government is faced are therefore not 
unique. Speaking about the United States, Professor Riesmann says: 


the political obstacles imposed by the constitutional framework . 
differ only in degree from the obstacles imposed in any scheme by the 
conflict between centralisation and decentralisation, between authority 


33 Riesmann, loc. cit., at pp. 187 ff.; Roger Pinto, ‘‘ Le pouvoir du Sénat Américain en 
matiére de traités,’’ 2 Revue Internationale de Droit Comparé (1950) 5-26, at p. 16. See 
also Phelan in Shotwell, op. cit., Vol. I, p. 156: ‘* ... it would have been of no use to 
have had a system under which the Federal authority, having been recognized as com- 
petent, would have refused to ratify conventions because it was reluctant to override the 
powers of domestic legislation possessed by separate states or provinces.’’ 

34 Jasper B. Shannon, ‘‘ Political Obstacles to Civil Rights Legislation,’’ Annals of the 
American Academy of Political and Social Science, May, 1951, p. 53. Cf. Roger N. 
Baldwin, ‘‘The International Outlook for Civil Rights,’’ ibid., pp. 155-161, at p. 159. 
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and liberty. In less dramatic form, these issues of our time appear of 
course in states which political scientists class as unitary, as well as in 
those which they class as federal.*° 
On this score, therefore, federal governments can hardly claim any special 
consideration for their particular problems. 

Federal states such as Canada, in which the treaty-making power is limited 
in law by the rights of constituent states, are in a somewhat different po- 
sition. As an amendment of the constitution is hardly a practical propo- 
sition in such cases, their only possibility is to ensure before ratification 
that the legislation of each separate constituent state or province is in 
conformity with the international text. This, again, is only a difference of 
degree from the position in unitary states where the government may not 
be able to ratify a treaty before legislative measures giving effect to its 
provisions have been carried through. It must be admitted, however, that 
the degree of difference is considerable. Effecting legislative acts by a 
number of provincial or state parliaments over which the federal govern- 
ment has little political authority is a far more complicated affair than 
seeing the passage of a bill in the parliament of a unitary state. 

Considering, however, that this difference does not justify exceptional 
measures for the benefit of federal states, representatives of several coun- 
tries have taken the attitude during deliberations in United Nations organs 
that federal governments, like other governments, must solve their own 
difficulties. In the Commission on Human Rights, the representative of 
Yugoslavia, itself a federal state, has proposed the following clause as part 
of the Draft Covenant on Human Rights: 


No federal state shall ratify the present Covenant unless it has pre- 
viously ensured the application thereof throughout its territory.*® 

One of the objections which representatives of other federal states raise 
against proposals of this kind is the following: Even if the necessary legis- 
lation might be enacted in all constituent states or provinces—which is most 
unlikely to happen—the federal government is unable to ensure that state 
or provincial governments will not modify such legislation in contravention 
of the treaty. The federal government has no constitutional power to pre- 
vent such legislation and cannot therefore undertake any obligation to 
maintain the state or provincial legislation once enacted.** 

35 44 International Labour Review (1941) 192-193. 

36 Commission on Human Rights, Report of the Sixth Session (1950), U.N. Doe. E/ 
1687, Annex I, p. 21. See also observations by representatives of Pakistan, Yugoslavia 
and Denmark during debates in the Third Committee of the General Assembly, 5th Sess., 
Official Records, pp. 135, 137 and 138; and observations by representatives of Belgium, 
France, Egypt and Yugoslavia at the United Nations Conference on the Status of 
Refugees, July, 1951, U. N. Does. A/Conf. 2/SR. 30 and 31. 

37 Representative of Canada, U. N. General Assembly, 5th Sess., Official Records, Third 


Committee, p. 136; Norman MacKenzie in 18 British Yearbook of International Law 
(1937) 174; Shotwell, op. cit., Vol. II, p. 363. 
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This objection, which at first sight may appear to carry some weight, is 
hardly convincing on closer consideration. In the first place, unitary states 
face a similar difficulty, since the treaty-making branch of the government 
may be unable to prevent the legislature from repealing previously enacted 
legislation. Furthermore, it is a generally accepted principle of interna- 
tional law that a federal state is responsible for the conduct of its constituent 
states and cannot evade that responsibility by alleging that its constitu- 
tional powers of control over these states are inadequate to enable it to en- 
force compliance with international obligations.** It is quite immaterial 
whether these obligations rest on written or unwritten rules of international 
law. If a state or provincial legislature enacts legislation in violation of 
international law, the federal government can be held responsible, whether 
the relevant international rule is embodied in a treaty or is part of custom- 
ary law. Nobody would assert that a federal government for that reason 
would have to reject being bound by customary law, and the objection 
against undertaking treaty obligations is equally invalid from a juridical 
point of view. 

The real objection to the proposal of Yugoslavia is of course that it does 
not, like proposals made by other states, allow federal states a different 
status from unitary states under particular treaties, that is to say, allow 
them to become parties to a treaty without having the same obligations as 
other contracting parties. Once this is realized, it also becomes clear that 
the problem cannot be settled by the federal states between themselves 
without taking the interests of other states into consideration. One of the 
basic elements of international relations is reciprocity, and that is true 
also of measures for the international protection of human rights. The 
chief motivating factor for any government which undertakes international 
obligations in this respect is that other governments will be subject to the 
same obligations. This is even more so when some system of international 
supervision is attached to the treaty, like the machinery of the International 
Labor Organization, or the proposed measures of implementation forming 
part of the Draft Covenant on Human Rights. Under Article 52 of the 
latest draft,*® complaints by one state party to the Covenant against another 
state party for not giving effect to a provision of the Covenant may, after 
negotiations between the parties, be referred to a permanent committee for 
consideration. This provision has often been criticized on the ground that 
it will tend to make the protection of human rights a matter of power 


88 Oppenheim, International Law (6th ed.), Vol. I, p. 308; C. C. Hyde, International 
Law (2nd ed.), Vol. II, p. 949; Hackworth, Digest of International Law, Vol. V, pp. 
593-597; Guggenheim, op. cit., Vol. I, p. 277; Harvard Research in International Law, 
Draft Convention on Responsibility of States, 1929, Art. 3, this JoURNAL, Spec. Supp., 
Vol. 23 (1929), p. 145; League of Nations, Conference for the Codification of Inter- 
national Law, Bases of Discussion, Vol. III, pp. 121-124 (1929.V.3). 

89 Commission on Human Rights, Report of Seventh Session, U.N. Doe. E/1992, 
Annex I. 
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politics. However that may be, it is evident that no state will readily 
submit to such a system of implementation unless it is certain that a com- 
plaining party cannot hide behind a shield of immunity. 

On the other hand it is equally evident that there is a considerable interest 
in giving the substantive obligations under the Covenant the largest possible 
extension. The purpose of the Covenant will be the better furthered, the 
greater a portion of the world’s population is brought under its provisions. 
If federal states only have the choice between accepting the Covenant as a 
whole or not accepting any part of it, they will for constitutional or political 
reasons, as explained above, most likely decline acceptance. This is highly 
unsatisfactory from an international point of view, and it may be considered 
a lesser evil to allow federal states to become parties to the Covenant in 
respect of those provisions only to which effect can be given by the federal 
government itself.*° 

Considerations like these were probably foremost in the minds of many 
delegates to the Fifth Assembly, where the problem was discussed in the 
Third Committee. The Commission on Human Rights had not had time 
to deal with a number of different proposals for a federal-states clause in the 
Draft Covenant, and the Economie and Social Council had asked the Gen- 
eral Assembly for a political decision on the question of including such a 
clause in the draft. The General Assembly resolved that the Commission 
on Human Rights should be asked 


to study a federal state article and to prepare, for the consideration of 
the General Assembly at its sixth session, recommendations which will 
have as their purpose the securing of the maximum extension of the 
Covenant to the constituent units of federal states, and the meeting of 
the constitutional problems of federal states.* 

The resolution adopted by the General Assembly indicates the desira- 
bility of not identifying the position of federal states with that of unitary 
states. Although valid arguments may be adduced, and in fact were ad- 
duced, against this thesis during the debates of the committee, the follow- 
ing observations will take it for granted. The problem is then to find a 
solution which fulfills the declared purpose and conforms to established 
legal tradition in international affairs. The Commission on Human Rights 
has not so far exhausted the discussion of that problem. During its seventh 
session no time was left after the lengthy deliberations on economic, social 
and cultural rights. Other United Nations bodies have from time to time 
discussed the problem,** but no clear-cut conclusions have so far emerged. 


40 Similar considerations were expressed by the U. S. representative in the Fourth 
General Assembly during discussions relating to the Convention on the Suppression of the 
Traffic in Persons, Official Records, Sixth Committee, 201st meeting, par. 88. 

41 Resolution 421 (V) C, par. 5, of Dec. 4, 1950, General Assembly, 5th Sess., Official 
Records, Supp. No. 20 (A/1775), p. 42. 

42 A useful survey was prepared by the Secretariat in June, 1950 (U.N. Doe. E/1721), 
pp. 2-13. Cf. also Yuen-li Liang in this JouRNAL, Vol. 45 (1951), pp. 108 ff. 
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In some cases it has been decided to treat federal states on an equal footing 
with unitary states; in other cases the question has been left in suspense.** 
Only in one particular instance of limited scope has a ‘‘federal clause’’ 
been adopted and inserted in a convention, namely, the Convention of July 
28, 1951, Relating to the Status of Refugees (Article 41). 

In the debate on the problem, reference is often made to Article 19, 
paragraph 7, of the constitution of the International Labor Organization, 
which determines the obligations of federal states with respect to conven- 
tions and recommendations adopted by the International Labor Conference. 
This paragraph is often considered as a guiding precedent which should be 
followed in respect of other international conventions also,‘* and it may 
therefore be useful briefly to examine the scope and significance of that 
article. 

As will be recalled, the founders of the International Labor Organization 
took as their point of departure the idea that the international rule-making 
process by way of freely concluded treaties between sovereign states was in- 
adequate in labor questions, and that a legislative process therefore had to be 
devised; proposals were made to the effect that member states should be 
obliged to ratify and give effect to conventions adopted by the International 
Labor Conference and not disapproved by the national legislatures. The 
text finally adopted was less far-reaching; the obligations of member states 
consisted in submitting conventions to the competent authorities for the 
enactment of legislation or other action, and only if these authorities con- 
sented, should the formal ratification of the convention take place. Fur- 
thermore, it was provided that the conference might adopt recommenda- 
tions which should likewise be submitted to the competent national authori- 
ties, but with respect to which no question of ratification arose. Finally, 
federal states the treaty-making power of which was limited in labor matters 
should be free to treat as a recommendation only a draft convention to which 
such limitations applied.*® 

These rules operated for twenty years; when the constitution of the Inter- 
national Labor Organization was revised at the end of the second World 
War, they were reconsidered. The disparity in obligations between federal 
and unitary states had been felt more keenly as the activities of the organi- 
zation had extended and conventions had progressively raised the level of 
labor protection. The delegation of the I.L.O. conference, which in 1945 
was entrusted with the task of reviewing the constitution, states in its re- 
port that 


it is only natural that unitary states, whose competitive power may be 
adversely affected by the ratifications of these higher-level conventions, 


43 H.g., Report of the Committee on the Draft Convention on Freedom of Information, 
U.N. Doe. A/AC 42/7, p. 46. 

44 #.9., Observations of the United States representatives, U. N. General Assembly, 
4th Sess., Official Records, Sixth Committee, 201st meeting, p. 405, and 5th Sess., Third 
Committee, p. 134. 45 Shotwell, op. cit., Vol. I, pp. 145-163. 
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may have hesitated to ratify them and to undertake obligations increas- 
ing their costs of production, while federal States are not subject to 
comparable obligations.*® 


On the other hand, federal states had an equal vote with unitary states 
at the international labor conferences where conventions were drafted and 
adopted and were thus able to influence the contents of conventions to be 
ratified by unitary states only. The accession of the United States to the 
International Labor Organization in 1934 had perhaps made the problem 
particularly acute; out of 67 conventions adopted by the International 
Labor Conference up to 1939, that important industrial Power had ratified 
only five. 

As the outcome of the deliberations a revised text of Article 19, para- 
graph 7, of the I.L.0. constitution was adopted in 1946 as part of the In- 
strument of Amendment, 1946, which came into foree on April 20, 1948. 
Under the new provisions the disparity in obligations between federal and 
non-federal states are not eliminated, but somewhat reduced. In respect 
of conventions which the federal government regards as appropriate for 
action by the constituent states, it shall make effective arrangements for 
their reference to appropriate state authorities for the enactment of legis- 
lation ; it shall promote co-ordinated action within the federal state to give 
effect to the convention ; and it shall inform the International Labor Organi- 
zation of the steps taken and report on the law and practice of the federa- 
tion and the constituent states. 

Although these provisions do not exclude a federal government from 
ratifying such a convention once the constituent states have given effect to 
it, no federal government is obliged to take steps with a view to ratification, 
and for all practical purposes it may be said that the procedure under Ar- 
ticle 19, paragraph 7, is a substitute for ratification. Up to March 1, 1951, 
the United States had only ratified six conventions out of 98, five of them 
dealing with maritime matters and the sixth of a purely formal character 
(Final Articles Revision Convention, 1946). 

The International Labor Organization has thus found a formula which 
permits federal states to participate in international co-operation and follow 
directives laid down in international conventions to the extent their political 
structure so allows, without, however, becoming legally bound, on an equal 
footing with other states, to give effect to the provisions of such conven- 
tions. Ratification, which is the legal act by which unitary states accept 
a convention as legally binding, is not envisaged on the part of the federal 
States. 


In other fields of international co-operation federal states have expressed 
their desire to ratify conventions, although they are not in a position to give 
full effect to their provisions. Ratification as such is considered as a sym- 


46 International Labor Conference, 29th Session, 1946, Report II (1), Reports of the 
Conference Delegation on Constitutional Questions, p. 178. 
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bolic act which proves the readiness of the ratifying government to co- 
operate with other governments for attaining specific objects. Further- 
more, only by becoming a party to a convention through ratification will a 
federal government be entitled to whatever rights the convention provides, 
such as the right to complain against other states parties for not observing 
the rules laid down by the convention. Finally, ratification is not without 
a certain propaganda value. The low figures of ratifications by federal 
states appearing in the I.L.O. charts of ratifications may be used against 
the states concerned, although it is true that these figures do not always 
reflect the real position of federal states which often have standards equal 
to or higher than those laid down in the conventions.** 

For these reasons representatives of federal states have proposed that the 
future Covenant on Human Rights should contain a clause allowing them 
to ratify the Covenant, although they could not undertake to give effect to 
those provisions which call for action by the constituent states. Various 
formulas have been suggested, the common feature of which is that ratifica- 
tion by federal states will not constitute a legal obligation to observe the 
convention, insofar as its provisions fall under the reserved powers of the 
constituent states. 

From the point of view of international law in general such clauses give 
rise to serious objections of principle. Respect for contracted obligations 
in relations between states requires that a treaty or convention, once in 
force, be scrupulously observed by the parties. If it is admitted that some 
states parties, even for valid reasons, are not bound to observe the stipu- 
lated obligations, the door is opened to many kinds of excuses for not giving 
effect to the convention. All too often governments are inclined to consider 
their treaty obligations lightheartedly, and ineffective ratifications repre- 
sent a real danger to the authority of international law.*® A clause which 
leaves it to the discretion of a government not to give full effect to a con- 
vention should therefore not be lightly accepted. 

Much thought has been given to this problem. At its second session the 
United Nations Commission on Human Rights adopted a proposal the rele- 
vant part of which is worded as follows: 


In respect of articles which the federal government regards as ap- 
propriate under its constitutional system, in whole or in part, for action 
by the constituent States, Provinces or Cantons, the federal government 


47 Ibid., p. 177. 

48 Cf. the following observations of an I.L.0. Committee of Experts on the Application 
of Conventions: ‘‘ ... no ratification at all is infinitely preferable to a ratification to 
which effect is not given both by any necessary legislation and in practical application. 
An ineffective ratification not only fails to raise or stabilise basic labour conditions but 
it undermines respect for international obligations solemnly undertaken, reduces respect 
for international good faith, is unfair to States which respect their obligations and deters 
such States from undertaking further ratifications, thereby materially reducing social 
progress.’’ Int. Labor Conf., 31st Session, 1948, Report III, Appendix, p. 8. 
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shall bring such provisions, with a favourable recommendation, to the 
notice of the appropriate authorities of the States, Provinces or 
Cantons.** 


Against this wording it was objected that it left too wide a measure of 
appreciation to the federal government itself, without allowing other gov- 
ernments to call in question the correctness of the decision reached by the 
federal government. To meet this objection the delegate of India sub- 
mitted a proposal according to which the words ‘‘which the federal gov- 
ernment regards . . . ete.’’ should be replaced by ‘‘the implementation of 
which is under the constitution of the federal state, wholly or in part, 
within the jurisdiction of the constituent units... ’’ ete.°° It would re- 
sult that the construction and application of the relevant provisions of the 
constitution would be subject to the control of other contracting parties as 
part of their general rights to supervise the application of the convention. 
The United States was not able to accept this wording, but modified its 
original proposal to read ‘‘. . . articles which are determined in accordance 
with the constitutional processes of that state to be appropriate, in whole or 
in part, for action by the constituent states . . .’’ ete.™ 

The implication of this proposal seems to be that it is not nécessarily the 
executive branch of the federal government which is the sole authority for 
interpreting the federal constitution. In countries where the supreme 
judiciary organ is competent to determine the delicate borderline between 
federal and state powers, a decision by that organ may extend or contract 
the scope of the international obligations assumed by the federal state. Un- 
der this formula, however, it is still left to a single contracting party to de- 
termine, by one organ or the other, the extent of its own obligations. 

As it has been indicated above, the constitutional power in a number of 
federal states is rather uncertain and fluid, and the competent national 
authorities may often entertain doubts regarding the exact scope of federal 
powers. Under such circumstances it would hardly appear in conformity 
with the present stage of development in international law if other con- 
tracting parties disputed the correctness of an interpretation given to a 
national constitution by a competent organ acting in good faith. Every- 
thing considered, this part of the proposal may therefore be accepted as 


49 Economie and Social Council, Official Records, 6th Sess., Supp. No. 1 (U.N. Doe. 
E/600): Commission on Human Rights, Report on the Second Session, p. 29. 

50 ECOSOC, Official Records, 9th Sess., Supp. No. 10 (U.N. Doc. E/1371): Report of 
the Fifth Session of the Commission on Human Rights, p. 26. 

51 Ibid., 11th Sess., Supp. No. 5, Report of the Sixth Session of the Commission on 
Human Rights (U.N. Doc. E/1681), p. 21. See also James Simsarian in this JouRNAL, 
Vol. 45 (1951), p. 175. The federal clause inserted as Art. 41 in the Convention of July 
28, 1951, Relating to the Status of Refugees seems to have a similar scope. Cf. the 
words ‘‘ With respect to those articles of this convention that come within the legislative 
jurisdiction of the constituent States . . .’’ ete. See also the observations of the U. K. 
delegate at the U. N. Conference on the Status of Refugees, A/Conf.2/SR.30. 
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reasonable, and it may be pointed out that it is stricter than the correspond- 
ing provision of the I.L.0. constitution, Article 19, paragraph 7, which 
uses the words ‘‘conventions . . . which the federal government regards as 
appropriate. ...”’ 

It remains, however, a fact that other contracting parties would be left in 
ignorance about the obligations of a federal state and thereby also about their 
own rights in relation to such a state. Proposals have been made by repre- 
sentatives of the United Kingdom to overcome this difficulty. At the fifth 
session of the Commission on Human Rights an additional paragraph was 
proposed to the effect that a federal state party to the Covenant should, at 
the request of another state party, report what effect had been given to the 
provisions of the Covenant by the governments of the constituent states fol- 
lowing the recommendations made by the federal government.®? The scope 
of this proposal was explained in narrow terms by the United Kingdom dele- 
gate at the Fifth General Assembly, when he stated that a request as en- 
visaged would not be presented unless a party to the Covenant had reason to 
believe that a federal state was seeking to evade its obligations by invoking 
a provision of its own constitution.*® 

Understood in this limited sense, the proposal would not give other states 
the knowledge to which they are legitimately entitled under all circum- 
stances, even if the federal state did not attempt to evade its obligations. 
Another British proposal, presented at the sixth session of the Commission 
on Human Rights, goes somewhat further. It provides that the federal 
state ‘‘informs the Secretary-General of the United Nations when the laws 
of any constituent state, province or canton give effect fully to the pro- 
visions of the Covenant which lie within its jurisdictional sphere.’’°* The 
defect of this proposal is that information is only to be supplied at the 
moment when full effect is given to the provisions of the Covenant. Prior 
to that no information is required, and other contracting states will, in 
particular, lack official knowledge about the basic point, namely, which 
provisions fall within the reserved powers of the constituent states. 

Another suggestion which is more in harmony with traditional con- 


ceptions of treaty obligations, and which seems to be adequate from the 
point of view of federal states, has been made by Professor Lauterpacht in 
his monumental work, International Law and Human Rights. He suggests 
an unqualified convention subject to the possibility of a reservation open 
to federal states permitting them to declare themselves exempted for a 


52 Report of Fifth Session (Doc. E/1371), p. 26. At the U. N. Conference on the 
Status of Refugees a similar provision was adopted upon the proposal of the U. K. 
representative (A/Conf.2/97). See Article 41(c) of the Convention of July 28, 1951, 
Relating to the Status of Refugees. 

53 Official Records, Third Committee, p. 137. 

54 Report of the Sixth Session, p. 21. 
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limited period from the obligations under the Covenant insofar as they 
fall within the jurisdiction of the constituent states.®5 

This idea was taken up by the representative of Denmark at the seventh 
session of the Commission on Human Rights. He proposed an article of 
the Covenant which would authorize a federal government to make a 
reservation in respect of any provision of the Covenant to the extent that 
the application of such provision would fall within the exclusive jurisdiction 
of constituent states. At the same time the federal government should 
recommend to the constituent states that they take any necessary steps to 
give full effect to the provisions, and should also, for the information of 
other contracting parties, make a brief statement as to the legal situation 
in constituent states with regard to these provisions. Finally, it was pro- 
posed that a federal government, to the extent it maintains its reservation, 
should be debarred from invoking the relevant provisions of the Covenant 
against other states parties.°® The background is, of course, the special 
machinery set up under the Covenant for dealing with complaints against 
states parties for violations of the Covenant. 

This proposal, while allowing federal states to limit their obligations 
under the Covenant according to their constitutional needs, at the same 
time seems to assure the greatest possible amount of reciprocity between the 
states parties. As stated in an explanatory note, it would not seem fair 
that a federal state which, because of a reservation, was immune to com- 
plaints regarding violations of a specific provision of the Covenant should 
itself be able to make such complaints against other states. 

The basic purpose of giving the ‘‘ federal-states clause’’ the form of a reser- 
vations clause seems to be that in this way only will parties to the Covenant 
be certain about their mutual rights and obligations. Whatever doubts 
may exist as to the proper rules of international law regarding reservations 
to multilateral international conventions, there is no doubt that reservations 
expressly provided for in the convention itself can be validly made. 


The merits and demerits of these various proposals remain to be thor- 
oughly considered by the competent United Nations organs. It is a prob- 
lem which in the past has aroused a certain amount of passion. One repre- 
sentative in the General Assembly intimated that advocates of the federal 
clause had hidden motives, and others stated more bluntly that racial 
problems in the United States were the real issue.** It goes without saying 
that the debate is not merely academic but inspired by very real, practical 
considerations, which may not always be consonant with the aims pursued 
under international action for the promotion of human rights. The consti- 

55 Op. cit., p. 363. 


56 U.N. Doc. E/CN.4/636; see also Doc. E/1992, Annex VI, A.V. (p. 127) 
57 General Assembly, 5th Sess., Official Records, Third Committee, pp. 139, 141-142. 
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tutional structure of a country will always protect interests of one kind or 
another, and it is natural that advocates of such interests lose no argument 
when that structure is being subjected to outside pressure. The federal 
system of government is particularly ill adapted to international co-opera- 
tion, and comprehensive adjustments will have to be made in times to come. 
The sharpness of the debate on the federal-states clause in treaties for the 
protection of human rights is symptomatic of the growing-pains from which 
the international community is suffering. Only by mutual comprehension 
and confidence can these pains be relieved. 
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THE PROBLEM OF THE COMPULSORY JURISDICTION 
OF THE WORLD COURT 


By Ruts C. Lawson 
Associate Professor of Political Science, Mount Holyoke College 


It can be argued that with regard to the paramount problem of the 
twentieth century, the establishment of effective international institutions 
for the achievement of peace and justice, the development of perhaps the most 
far-reaching significance has occurred in the judicial field. This is perhaps 
as it should be, for peace and justice are indubitably the result of a legal 
order impartially administered by competent judges. The establishment of 
a World Court, permanently in session and acting impartially on disputes 
capable of settlement by the application of legal principles, was a note- 
worthy event achieved only thirty years ago after long but persistent effort. 
Endowment of that institution with power to take jurisdiction over certain 
disputes, when referred by one party only, marked a long step forward on 
the road to effective world political organization. The Court has, moreover, 
repeatedly exercised this power during the period of its existence. It 
comes therefore as something of a shock to observe the confusion, error and 
general lack of clarity that characterize much of the discussion of this im- 
portant development. This article is an attempt to focus attention on the 
meaning and significance of the World Court’s compulsory jurisdiction. 
It is concerned only indirectly with the extension of this jurisdiction. 

Article 36 in both Statutes of the Court is the basic text for discussion 
of the subject. At the outset, it must be noted that while there are two 
Statutes and, technically, two Courts with slightly differing names, the 
present Court is heavily indebted to its predecessor in Statute, Rules, 
organization and jurisprudence. This is nowhere truer than with regard 
to the matter of compulsory jurisdiction. Looked at in the large, there 
is much justification for referring to both institutions collectively as the 
World Court. 

It is generally acknowledged that in the setting up of the Court in 1920 
and in the preparation of the new Statute in 1945 a principal issue con- 
cerned the Court’s jurisdiction, and that in this connection the chief prob- 
lem was that of compulsory jurisdiction. It is well known that a partial 
solution was found on both occasions in provision for later optional accept- 


1 Among authorities who do so may be cited M. O. Hudson, whose latest annual re- 
view of the work of the Court in this JouRNAL, Vol. 46 (1952), pp. 1-39, appears 
under the title, ‘‘The Thirtieth Year of the World Court.’’ 
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ance by states of a broad compulsory jurisdiction as defined in paragraph 2 
of Article 36: 


The states parties to the present Statute may at any time declare that 
they recognize as compulsory ipso facto and without special agreement, 
in relation to any other state accepting the same obligation, the jurisdic- 
tion of the Court in all legal disputes concerning: 


a. the interpretation of a treaty; 

b. any question of international law; 

e. the existence of any fact, which, if established, would constitute a 
breach of an international obligation ; 

d. the nature or extent of the reparation to be made for the breach 
of an international obligation.’ 


It is less clearly recognized that another aspect of the solution found by 
the authors of the Statute in 1920 was incorporated in paragraph 1 of the 
same article: 


The jurisdiction of the Court comprises ... all matters specially 
provided for in .. . treaties and conventions in force. 


This opened the way to the equally optional acceptance by states of com- 
pulsory jurisdiction through the conclusion of specific treaties providing 
for reference of future disputes to the Court. The above clause in para- 
graph 1 was continued in 1945 without discussion of its significance.* 
Finally, it is more often than not overlooked that both in 1920 and in 


1945 the framers provided in the Statutes themselves for an indispensable 
aspect of compulsory jurisdiction in making explicit the power of the 
Court to decide the matter in two important sets of circumstances : 


(1) Article 53 of both Statutes: 


1. Whenever one of the parties does not appear before the Court, or 
fails to defend its case, the other party may call upon the Court to 
decide in favor of its claim. 

2. The Court must, before doing so, satisfy itself... that it has 
jurisdiction in accordance with Articles 36 and 37... . 


(2) Article 36, paragraph 4, of the old Statute, which was continued un- 
changed as paragraph 6 of the same article in the new Statute: 


2 Quoted from the text of the new Statute which is virtually identical with the same 
paragraph in the old Statute. Further considerations to govern the making of declara- 
tions are elaborated in par. 3, Art. 36, of the old Statute and in pars. 3-4 of the same 
article in the new Statute. 

3 Insertion of the words, ‘‘in the Charter of the United Nations or,’’ after ‘‘ provided 
for’’ in par. 1 in 1945 does not add to the jurisdiction of the Court since the Charter, as 
finally drafted, ‘‘specially provided for’’ no ‘‘matters’’ within the jurisdiction of the 
Court. The insertion is essentially superfluous in any event, inasmuch as the Charter, @ 
treaty, is covered by the paragraph in its original form. See also UNCIO Does., 
Vol. 14, p. 841, and Vol. 13, p. 284, and infra, note 76. 
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In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court.* 


Discussion of compulsory jurisdiction without an attempt to define the 
term or explain the nature of the phenomenon is more common than other- 
wise. Officially and unofficially, the term is used with a variety of mean- 
ings. As used in this article, compulsory jurisdiction means the power 
of a court to decide whether cases unilaterally referred, pursuant to a pre- 
vious commitment and without the ad hoc consent of the respondent, come 
within its jurisdiction and, if so, to act upon such eases even over the ob- 
jection of the respondent. In the discussion of compulsory jurisdiction as 
it relates to the World Court especial emphasis will be put upon the nature 
of the prior obligation to submit certain disputes, the method of unilateral 
reference, and the power of the Court to decide questions of jurisdiction. 


THe NATURE OF THE PRIOR OBLIGATION 


Compulsory jurisdiction has emerged in the evolution of the international 
judicial process as a means of overcoming the difficulties attendant upon 
the reference of disputes to tribunals by ad hoc agreements. Its nature 
can be understood only against the background of the development of 
obligatory (or compulsory) arbitration, that is, arbitration taking place as 
a result of prior obligations assumed by states to arbitrate all or certain 
classes of disputes that might arise in the future. Such commitments, 
made in general arbitration treaties or by the insertion of compromissory 
clauses in treaties on any subject, grew spectacularly in number during the 
past century. With rare exceptions, however, they were confined to bi- 
partite treaties and hedged about with reservations susceptible of broad in- 
terpretation. Furthermore, commitments for obligatory arbitration did not 
escape the weakness of arbitral procedure as commonly practiced. The 
general requirement of some measure of ad hoc agreement among disputants 
in order to inaugurate arbitration gave each party opportunity to interpret 
for itself the general arbitration treaty or compromissory clause in question, 
with the result that if either party held the commitment to arbitrate not 
applicable to a given dispute, no arbitration could ordinarily take place. 
It is not surprising, therefore, that the practical application of these arbitral 
commitments has been slight in relation to their number and that men have 


4The writer is indebted to Ellen Deborah Ellis, Professor Emeritus of Political 
Science at Mount Holyoke College, for calling her attention to the significance of the 
first and last paragraphs of Art. 36 in connection with the compulsory jurisdiction of 
the Court. 

5 See H. M. Cory, Compulsory Arbitration of International Disputes (New York, 1932) ; 
and for texts of many, League of Nations, Arbitration and Security—Systematic Survey 
of the Arbitration Conventions and Treaties of Mutual Security Deposited with the 
League of Nations (2nd ed., 1927); and United Nations, Systematic Survey of Treaties 
for the Pacific Settlement of International Disputes 1928-1948 (1948). 
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aspired towards more effective procedures of peaceful settlement. One 
series of efforts has attempted to strengthen arbitral procedures by putting 
preparation of the compromis in the hands of third parties ® and by over- 
coming the necessity for action by the disputants in order to constitute 
arbitral tribunals.’ Not much has been achieved in practice, however, along 
these lines. It remains a fact that the difficulties of making practical use 
of arbitration still persist in large part. 

A more effective effort has been the development, in connection with the 
World Court, of obligatory (or compulsory) judicial settlement (or ad- 
judication) ; that is, judicial settlement taking place as a result of commit- 
ments for its use made prior to the occurrence of actual disputes.2 Some 
such commitments have been undertaken in general treaties of pacific settle- 
ment and in compromissory clauses making the Court competent to decide 
eases arising under them. This method, analogous to that with which 
the world became familiar in the case of obligatory arbitration, was made 
applicable to the Court in paragraph 1 of Article 36 of each Statute. But, 
because, in contrast to arbitration, international judicial settlement involves 
the reference of disputes to a court already established, it was possible also to 
provide in the Statutes (Article 36, paragraphs 2 and 3 in the old Statute, 
paragraphs 2-4 in the new) special procedures for the making of unilateral 
declarations carrying with them commitments for the judicial settlement of 
certain categories of future disputes. Such commitments for reference to 
the Court of certain classes of future disputes might theoretically have 
been included in the Statutes themselves, and judicial settlement of these 
disputes thereby made obligatory. It has not, however, been possible as yet 
for states to agree to do this.* Hence the ‘‘optional’’ character under the 


6 In such arrangements it generally continued to be necessary for both disputants to 
act in order to establish the tribunal. See Arts. 53-54 and Chapter 4 of the 1907 
Hague Convention for the Pacific Settlement of International Disputes, in J. B. Scott 
(ed.), The Hague Court Reports (New York, 1916), pp. Ixxiii and Ixxv, and in this Jovr- 
NAL, Supp., Vol. 2 (1908), pp. 66-67, 76; for excerpts from treaties modeled on these 
provisions, see United Nations, op. ctt., pp. 79-89. 

7It is not without interest that this development in obligatory arbitration has in 
largest part been made possible by the existence of the World Court. See United 
Nations, op. cit., pp. 100-103. 

8 The precedent of the Central American Court of Justice should not be ignored. See 
Arts. 1, 2 and 22 of the convention establishing the court, this JouRNAL, Supp., loc. cit., 
pp. 231-232, 240. 

® This was favored by the Advisory Committee of Jurists in 1920 but rejected by the 
Council of the League of Nations; see Arts. 33-34 of the draft prepared by the Jurists, 
Permanent Court of International Justice, Advisory Committee of Jurists, Procés- 
Verbauz ... (The Hague, 1920), pp. 679-680. It was also provided in one of the 
alternate texts of Art. 36 submitted by the United Nations Committee of Jurists to the 
San Francisco Conference; see UNCIO Does., Vol. 14, pp. 841-842. Both in the Com- 
mittee of Jurists and in Committee IV/1 and its Subeommittee D at San Francisco 
there was majority support for the broadening of the compulsory jurisdiction of the 
Court by making its acceptance automatic on adherence to the Statute. Opposition of 
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Statutes of all commitments for judicial settlement thus far undertaken 
prior to actual disputes. Whether made by treaty or by unilateral declara- 
tion, the commitments do not differ in their essential nature. The resulting 
obligation to refer certain classes of disputes to the Court is derived in both 
instances from the consent of states freely given apart from the conclusion 
of the Statutes. 

All of these commitments have commonly been qualified and thus re- 
stricted in scope. It has not, however, been the practice of states to limit 
them further by requiring ad hoc agreement of the disputants for the in- 
auguration of judicial settlement in a given case, although this is theoreti- 
cally possible.*° On the contrary, the existence of a permanent Interna- 
tional Court has made possible the unilateral reference of cases alleged 
to come within the scope of ‘‘treaties and conventions in force’’ and of 
declarations made under paragraph 2. It has also made it possible to em- 
power the Court itself to determine whether such cases come within its 
jurisdiction, should the parties disagree on this point, with the result that 
if the Court finds that it has jurisdiction, it takes such cases for decision. 
The existence of obligations to submit disputes to the Court, created and 
consented to in arrangements made prior to particular cases, is the essen- 
tial basis of the exercise of compulsory jurisdiction by the Court. 

Examination of the records of the 1920 Advisory Committee of Jurists 
and of Committee Three of the First Assembly and its Subcommittee 
points to the conclusion that the drafters of the Statute faced the question 
of a compulsory jurisdiction for the Court bearing in mind the experience of 
obligatory arbitration, and that, therefore, in what finally became paragraph 
1 of Article 36, they were providing for continuation under the Court of a 
method familiar in the making of arbitral commitments. The Advisory 
Committee of Jurists saw that states could be expected to continue the 
practice of concluding treaties for the pacific settlement of disputes, pro- 
viding in them for the reference of disputes to the Court after its establish- 
ment. Articles 33 and 34 of their draft made provision for unilateral ref- 
erence to the Court under certain conditions of ‘‘disputes of any kind 
which may be submitted to it by a general or particular convention between 
the parties,’’ as well as for ‘‘cases of a legal nature’’ broadly defined.‘ In 


the United States and the Soviet Union was determining, however. UNCIO Does., Vol. 
183, pp. 390-392, 557-559, and Vol. 14, p. 840. 

10 Ad hoc agreements may actually be used under such circumstances or attempted 
with partial success, e.g., the Borchgrave Case, P.C.I.J., Series A/B, No. 72; Colombian- 
Peruvian Asylum Case, I.C.J. Reports, 1950, pp. 267-268. 

11 Procés-Verbauz, pp. 679-680. Baron Descamps, President of the Advisory Com- 
mittee, at its concluding session interpreted the Committee’s work on this part of the 
Statute as having been ‘‘. . . directed towards the achievement of . . . the introduction 
of a system of compulsory jurisdiction in disputes of a legal nature which should also 
be applicable to all other cases in so far as they may be covered by general or particular 


Conventions between the parties.’’ Ibid., p. 754. See also pp. 227, 238, 252-254, 261, 
726-727, 
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the Subcommittee of Committee Three the former idea was incorporated 
in Article 33 of the Subecommittee’s draft in precisely the phraseology now 
found in Article 36, paragraph 1, of the Statute.* M. Fromageot inter- 
preted this to mean ‘‘. . . disputes referred by virtue of a convention. .. .’’ 
He continued: 


. conventions to the same effect already in existence covered quite 
a wide field, within which the jurisdiction of the Court was to be com- 
pulsory. They covered questions of labour, transit, minorities and 
air navigation.'® 


The last is a point of great importance if the association of compulsory 
jurisdiction with ‘‘treaties and conventions’’ is to be fully understood. 
For the method which states had practiced in arrangements for obligatory 
arbitration had already been used in the 1919 Peace Treaties, before the 
Statute was drafted, to confer jurisdiction on the tribunal to be instituted 
by the League of Nations. It is abundantly clear that the last part of para- 
graph 1, together with Article 37 of the Statute, was written to take account 
of this fact.1* As a result, the Court started life with a considerable basis 
for the exercise of compulsory jurisdiction. 

Not the least interesting feature of these early arrangements for refer- 
ence of disputes to the Court lies in the fact that years later the United 
States accepted the compulsory jurisdiction of the Court through one of 
them, the compromissory clause in the constitution of the International 
Labor Organization.’® In joining the I.L.0. in 1934 we became obligated 
to refer to the Court disputes to which we might be party concerning the 
interpretation or application of the constitution, and of conventions con- 
cluded under it.1® We likewise probably became liable to be haled before 
the Court by the other party to such a dispute.** The making of this com- 


12 League of Nations, Permanent Court of International Justice, Documents Concern 
ing the Action Taken by the Council of the League of Nations under Article 14 of the 
Covenant .. . (Geneva, 1921), p. 143. 

13 Loc. cit. See also the Subcommittee’s report on this article, ibid., pp. 210-211, 
and the report of Committee Three to the Assembly, ibid., p. 222. By the time the 
Statute got before the Assembly, however, M. Hagerup appears to have been the only 
person to recall the association of compulsory jurisdiction with par. 1 of Art. 36, so 
great was the disappointment of other protagonists of compulsory jurisdiction at failure 
to include commitments in the Statute itself. Jbid., p. 250. 

14 Procés-Verbauz, pp. 226, 252-253. League of Nations, Permanent Court of Inter- 
national Justice, Documents, pp. 44, 91, 142, 143, 211, 250. 

15 Art. 423 of the Treaty of Versailles. For text see The Treaties of Peace 1919- 
1923 (New York, 1924), Vol. 1, p. 250; also this JouRNAL, Supp., Vol. 13 (1919), p. 373. 

16 Precedent for taking jurisdiction in cases instituted by applicants that had not 
ratified the Protocol of Signature was established in the cases concerning German In- 
terests in Upper Silesia (P.C.I.J., Series A, Nos. 6, 7) and the Chorzéw Factory (ibid., 
No. 9). 

17 While the Wimbledon Case (ibid., No. 1) constitutes a precedent for exercise of 
jurisdiction when the respondent consents to jurisdiction, although it has not accepted 
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mitment, which continues in effect, was rendered no less significant, in view 
of the traditional attitude of the Senate towards obligatory arbitration and 
its attitude at that time towards the Court, by the fact that it passed 
unnoticed when our participation in the I.L.0. was approved by that 
body.'® No one voiced awareness of it when the issue of our acceptance 
of the broad compulsory jurisdiction of the Court came before the Senate 
in 1946."° 

The language of paragraph 1 as finally drafted, however, not only took 
account of already existing treaties but also opened the way to future en- 
largement of compulsory jurisdiction by the insertion of provisions for the 
reference of disputes to the Court in general treaties of pacific settlement 
and in compromissory clauses. This is precisely what happened in the 
inter-war period when approximately four hundred such treaties were 
concluded.*® Among them was the General Act of 1928, especially sig- 
nificant as a multipartite treaty which contained in Article 17 a commit- 
ment for judicial settlement even more comprehensive than that of para- 
graph 2 of Article 36 of the Statute. By their number these treaties con- 
stituted an impressive basis for the exercise of the Court’s compulsory 
jurisdiction. 

When the Court was re-established in 1945 this basis of jurisdiction was 
continued by virtue of Article 37 of the new Statute.2? Since then over 
eighty new arrangements have been concluded further enlarging the com- 
pulsory jurisdiction of the Court.*? These include such important multi- 
partite treaties as the Revised General Act for Pacific Settlement, the Pact 


the Statute, the Court has had no occasion to consider the applicabilty of the Statute 
to such a respondent challenging jurisdiction. M. O. Hudson has expressed the opinion 
that acceptance by the United States of membership in the I.L.O. brought the United 
States within the scope of the compulsory jurisdiction of the Court. See his article, 
‘The Membership of the United States in the International Labor Organization,’’ this 
JOURNAL, Vol. 28 (1934), pp. 669 ff. This is of course no longer a practical problem for 
the United States since acceptance of the new Statute by ratification of the Charter of 
the United Nations. 

18 Cong. Rec., Vol. 78 (1934), p. 11343. 

19M. O. Hudson had referred to it in an address before the American Society of 
International Law (Proceedings, 1946, p. 12), the text of which was before the Senate 
subcommittee considering 8S. Res. 196; see Compulsory Jurisdiction, International Court 
of Justice, Hearings . . . (1946), p. 115. Senator Pepper had referred to the fact 
earlier when the question of ratification of the United Nations Charter was before the 
Senate, Cong. Rec., Vol. 91 (1945), p. 8076, and Senator Morse had mentioned it when 
introducing what became S. Res. 196, ibid., p. 11098. 

20 See P.C.I.J., Series D, No. 6, Collection of Texts Governing the Jurisdiction of the 
Court (4th ed., 1932), and Series E, Nos. 8-15. 

21 The Committee of Jurists accepted this article without comment on its meaning or 
significance. UNCIO Does., Vol. 14, p. 170. 

22 The latest complete listing available at the time of writing is in the I.C.J. Yearbook 
1950-1951, pp. 227-234. 
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of Bogota,”* the Brussels Pact and the Genocide Convention. Compromis- 
sory clauses for the reference of disputes to the Court have been inserted, 
for example, in the constitutions of the Specialized Agencies, in agreements 
for the administration of Trust Territories with the exception of that for 
the Territory of the Pacific Islands, in the E.C.A. agreements between the 
United States and fifteen other countries, and in the Treaty of Peace with 
Japan. 

In the jurisprudence of the Court treaties conferring jurisdiction upon 
it have played a not inconsiderable role, although this is often overlooked in 
commentaries. They have served as the basis for the exercise of compulsory 
jurisdiction in such cases as that concerning the Mavrommatis Palestine 
Concessions (first case), brought by Greece against Great Britain under 
Article 26 of the Palestine Mandate; ** the case concerning the factory at 
Chorzéw (claim for indemnity), instituted by Poland against Germany 
under Article 23 of the German-Polish Convention signed at Geneva on May 
15, 1922; * and that involving interpretation of the Statute of the Memel 
Territory, instituted by the other signatories against Lithuania under the 
Statute’s compromissory clause.*® Since 1945 there have been two cases 
in which the applicants relied on compromissory clauses in previous treaties : 
that concerning the protection of French nationals in Egypt, discontinued 
at the request of the applicant,?” and the Ambatielos Case instituted by 
Greece against the United Kingdom.*® 

That the Court is aware of the association of compulsory jurisdiction with 
the ‘‘treaties and conventions’’ mentioned in paragraph 1 of Article 36 is 
apparent from an examination of its judgments and of the opinions ex- 
pressed by individual judges. In the first Mavrommatis case, for example, 
the Court probed searchingly the problem of its jurisdiction, speaking at one 
point, with reference to this case, of a state’s having ‘‘. . . recourse to the 
Court under a clause establishing the latter’s compulsory jurisdiction. 

..’*® Jn his dissent Lord Finlay spoke also of the conditions necessary 
in order that ‘‘the jurisdiction of the Permanent Court under Article 26 


23 The General Act in both its original and revised versions (Arts. 17 and 19) includes 
among the disputes which adherents are committed to refer to the Court, the classes of 
disputes enumerated in Art. 36 of the Statute. The Pact of Bogot4 (Art. 31) provides 
for unilateral reference to the Court of categories of disputes identical with those men- 
tioned in Art. 36, par. 2, of the Statute, and specifically stipulates (Art. 32): ‘‘The 
Court shall have compulsory jurisdiction in accordance with Article 36, paragraph 1, of 
the said Statute.’’ United Nations Members that may not have made declarations under 
Art. 36, par. 2, of the Statute may thus become committed to refer to the Court a wide 
range of disputes by virtue of adherence to one of these conventions. In this way 
Ethiopia and Greece have conferred a broad compulsory jurisdiction upon the Court 
through the General Act. Costa Rica appears to have done so by ratifying the Pact 
of Bogota. 

24 P.C.I.J., Series A, Nos. 2, 5. 25 Ibid., Nos. 9, 12, 17, 19. 

26 P.C.1.J., Series A/B, Nos. 47, 49. 27 1.C.J. Reports, 1950, p. 59. 

28 Tbid., 1951, pp. 4-5. 29 P.C.I.J., Series A, No. 2, p. 29. 
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of the Mandate should be compulsory.’’*® Judge Moore was even more 
explicit, noting at the outset of his dissent that the Greek Government 
‘*, . has asked the Court in the exercise of compulsory jurisdiction to 
require the British Government to appear ... ,’’*! and again referring to 
‘¢.. the compulsory jurisdiction of the Court... provided for in 
‘treaties and conventions in force. .’?? 32 Finally he observed that, 
neither Great Britain nor Greece having adhered to the Optional Clause, 
‘*, . for the exercise of compulsory jurisdiction in the present case, 
grounds must be found elsewhere.’’** Language in Judge Oda’s dissent 
points to the same conclusion : 


. the compulsory jurisdiction of the Court is not the rule and... 
Article 26 of the Palestine Mandate constitutes an exceptional clause 
creating such jurisdiction. . . 


Other examples could be cited, although it is noteworthy that as the 
years have passed the Court has contributed less to general clarification of 
the subject than might reasonably have been expected. More recently, 
however, in the Electricity Company of Sofia and Bulgaria Case, where the 
applicant cited a previous treaty between the parties as well as the declara- 
tions of both under the Optional Clause, the Court acknowledged both 
treaties and declarations as sources of compulsory jurisdiction in the follow- 
ing words: 


In its opinion, the multiplicity of agreements concluded accepting the 


compulsory jurisdiction is evidence that the contracting parties in- 
tended to open up new ways of access to the Court... .*° 


In view of the evidence available in the official documents pertaining to 
the drafting of the Statute in 1920 and in the jurisprudence of the Court 
itself, it is difficult to understand why commentators on the Court and 
governmental experts are, with certain exceptions,*® persistently reluctant 


30 Ibid., p. 38. 81 [bid., p. 54. 

32 Ibid., p. 57. 83 Ibid., p. 60. 

34 Tbid., p. 85. 35 P.C.I.J., Series A/B, No. 77, p. 76. 

36 Among the exceptions may be cited W. E. Beckett, ‘‘ Decisions of the Permanent 
Court of International Justice on Points of Law and of Procedure of General Applica- 
tion,’’ British Year Book of International Law, Vol. 11 (1930), p. 31; A. P. Fachiri, 
The Permanent Court of International Justice (London, 1925), pp. 72, 75; S. Glichiteh, 
La Juridiction Obligatoire de la Cour Permanente de Justice Internationale (Paris, 
1940), pp. 37-38, 41 ff.; H. Lauterpacht, The Development of International Law by the 
Permanent Court of International Justice (London, 1934), pp. 33-34, 86; B. C. J. 
Loder, ‘‘The Permanent Court of International Justice and Compulsory Jurisdiction,’’ 
British Year Book of International Law, Vol. 2 (1921-1922), pp. 8, 24-25; L. B. Sohn, 
Cases and Other Materials on World Law (Brooklyn, 1950), p. 1035; Q. Wright, 
memorandum submitted to the Subcommittee of the Senate Foreign Relations Committee 
considering S. Res. 196, in Compulsory Jurisdiction, International Court of Justice, 
Hearings ... (1946), p. 42. 

Included in this list also is M. O. Hudson, ‘‘The New World Court,’’ Foreign Affairs, 
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to acknowledge ‘‘treaties and conventions’’ as a basis for the Court’s com- 
pulsory jurisdiction.** It is even more inexplicable that in the Committee 
of Jurists considering the problem of the Court in 1945 there should have 
been general acquiescence in the following statement of one of the two 
former members of the Court serving on the Committee: ‘‘The first para- 
graph of Article 36 of the present Statute concerns only cases which the 
parties voluntarily refer to the Court, that is, cases of jurisdiction by 
consent... .’’38 And although the present Registrar of the Court has 
made explicit his understanding of the fact that ‘‘. . . the most common 
way in which the compulsory jurisdiction of the Court is accepted is... 
probably in jurisdictional clauses in multilateral or bilateral treaties,’’ °° 
the Yearbook prepared by the Registry, in its reproduction of texts govern- 
ing the jurisdiction of the Court, continues to use the term ‘‘compulsory 


Vol. 24 (1945), pp. 79-80. In his International Tribunals (Washington, 1944), on pp. 
76, 78-79, it is implied that treaties constitute a basis for the exercise of compulsory 
jurisdiction by the Court, and on p. 78 it is expressly so stated with regard to the General 
Act. In Hudson’s treatise, The Permanent Court of International Justice 1920-1942 
(New York, 1943), however, although treaties are mentioned as a method of accepting 
compulsory jurisdiction (p. 449), cases unilaterally brought to the Court pursuant to 
previous treaties are discussed in Ch. 20 along with cases referred by ad hoc agreement, 
but are omitted from the discussion in Ch. 21 entitled ‘‘Compulsory Jurisdiction Under 
Article 36.’’ 

Certain observers have mentioned in this connection only treaties containing com- 
promissory clauses providing for the reference of disputes to the Court; among them, 
P. J. Baker, ‘‘The Obligatory Jurisdiction of the Permanent Court of International 
Justice,’’ British Year Book of International Law, Vol. 6 (1925), p. 87, note; L. M. Good- 
rich and E. Hambro, Charter of the United Nations (Boston, 1949), p. 480; P. C. 
Jessup, ‘‘ Acceptance by the United States of the Optional Clause of the International 
Court of Justice,’’ this JoURNAL, Vol. 39 (1945), pp. 745-746, and ‘‘The International 
Court of Justice of the United Nations,’’ Foreign Policy Reports, Vol. 21 (1945), p. 157; 
N. Politis, La Justice Internationale (Paris, 1924), pp. 239 ff.; and L. Preuss, ‘‘The 
International Court of Justice and the Problem of Compulsory Jurisdiction,’’ Depart- 
ment of State Bulletin, Vol. 13 (1945), p. 477. 

37 Some writers make no associaton of ‘‘treaties and conventions’’ with compulsory 
jurisdiction, although they refer to treaties as a basis for the Court’s jurisdiction; among 
them, H. Kelsen, The Law of the United Nations (London, 1950), pp. 519, 521-522; and 
O. J. Lissitzyn, The International Court of Justice (New York, 1951), pp. 61, 67-68. 

Others speak of compulsory jurisdiction exclusively in terms of declarations pursuant 
to Art. 36, par. 2, of the Statute. This was generally characteristic of the discussion 
concerning the U. 8. declaration of Aug. 14, 1946. See, for example, Compulsory Juris- 
diction, International Court of Justice, Hearings before a subcommittee of the Com- 
mittee on Foreign Relations, United States Senate, 79th Cong., 2nd Sess., on S. Res. 196 
(1946) ; and F. O. Wilcox, ‘‘The United States Accepts Compulsory Jurisdiction,’’ this 
JOURNAL, Vol. 40 (1946), pp. 699 ff. See also Department of State Publication 3540, 
Compulsory Jurisdiction of the International Court of Justice (1949), p. 1. 

38UNCIO Does., Vol. 14, p. 204. It appears from examination of the documents 
pertinent to the drafting of the new Statute that the sole recognition in 1945 of ‘‘ treaties 
and conventions’’ as a basis for the exercise of compulsory jurisdiction was expressed 
by Professor Cemil Bilsel of Turkey, ibid., p. 149. 

39 E. Hambro, ‘‘Some Observations on the Compulsory Jurisdiction of the Interna- 
tional Court of Justice,’’ British Year Book of International Law, Vol. 25 (1948), p. 153. 
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jurisdiction’’ only in connection with declarations pursuant to Article 36, 
paragraph 2 of the Statute,*? and to publish provisions for compulsory 
jurisdiction in treaties and conventions under the general heading, ‘‘ Vari- 
ous Instruments Providing for the Jurisdiction of the Court,’’ *! indis- 
criminately along with treaty provisions for the requesting of advisory 
opinions. 

It would appear that the scope of the commitments which states may make 
by declarations pursuant to paragraph 2 of Article 36** has blinded ob- 
servers to the importance of other bases for the exercise of compulsory 
jurisdiction,** even though, as will be seen below, the practical application 
of these declarations in disputes referred to the Court has been no greater 
than that of treaties containing commitments to use the Court. This is 
not to minimize the significance, in the present stage of international or- 
ganization, of the fact that forty-five states made effective declarations be- 
tween 1921 and 1940, seventeen of which were continued by virtue of para- 
graph 5 of Article 36 of the new Statute when the Court was re-established 
in 1945.44 Nineteen other states have subsequently deposited effective 
declarations, seven of them states that had made none previously. Thirty- 
six of the sixty-two parties to the Statute are listed in the last Yearbook of 
the Registrar as bound by declarations under paragraphs 2-5, Article 36, 
including Iran, whose declaration has been denounced.*® 


40 For the most recent listing available at the time of writing see I.C.J. Yearbook 1950- 
1951, pp. 192 ff. 

41 See IL.C.J. Yearbook 1948-1949, pp. 150 ff., 1949-1950, pp. 179 ff., and 1950-1951, 
pp. 209 ff. 

42 This remains true despite the conditions and qualifications attached to most declara- 
tions. Since these have received wide attention in the literature on the Court, they are 
not discussed here except insofar as they may give rise to disputes within the meaning of 
the last paragraph of Art. 36. See infra, pp. 237-238. See also M. O. Hudson, The 
Permanent Court of International Justice 1920-1942 (New York, 1943), Ch. 21, and 
E. Hambro, op. cit. 

43 This alone would seem to make understandable some of the statements concerning 
the compulsory jurisdiction of the Court made in the Senate hearings and debates on the 
U. N. Charter in 1945. The then Legal Adviser of the State Department, for example, 
stated, in a memorandum submitted in answer to questions raised by the late Senator 
Vandenberg, that: ‘‘We would be under no obligation to submit cases to the Court 
unless we should accept compulsory jurisdiction under the optional clause of Article 36 
of the Statute ... ,’’ a position he had previously developed at length in his testimony 
before the Foreign Relations Committee. See Cong. Rec., Vol. 91 (1945), p. 8109, and 
also The Charter of the United Nations, Hearings before the Committee on Foreign 
Relations, United States Senate, 79th Cong., Ist Sess. . . . (1945), p. 334. 

44 This total includes Paraguay, which announced withdrawal of its declaration on 
May 27, 1938, with doubtful legal effect. The Registrar continues to list Paraguay 
among states still bound by their declarations. See I.C.J. Yearbook 1950-1951, p. 202. 

45 Iran’s denunciation on July 9, 1951, took place under circumstances different from 
those of Paraguay’s in that the Iranian declaration, filed in 1932, made clear that after 
an initial period of six years it should continue in effect until notification of abrogation. 
Ibid., pp. 192 ff. 
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Since paragraph 2 is explicit to the effect that these declarations constitute 
a basis for the exercise of compulsory jurisdiction by the Court, there is 
general assent that they do so, unless one accepts Hans Kelsen’s definition 
of compulsory jurisdiction as existing only if the Statute itself should con- 
tain a commitment for reference of ‘‘. . . any case whatever ...’’ by 
‘*’.. any member of the judicial community .. .’’** leaving nothing 
to the subsequent optional action of states. It is also generally understood 
that the optional nature of these declarations was the result of a compromise 
in 1920 between those, on the one hand, who wished to confer on the Court 
a compulsory jurisdiction broader than the commitments made in specific 
treaties and, on the other, those opposed for various reasons.*? 

If understood, it is not always clearly stated that paragraphs 2 and 
following are not in themselves optional. As parts of the Statutes, they are 
accepted by states when associating themselves with the Statutes and are 
consequently as binding as other clauses of the Statutes. Misuse of the 
term ‘‘Optional Clause’’ to refer to these paragraphs of one or both 
Statutes *® has contributed not a little to general misunderstanding on this 
aspect of the Court’s compulsory jurisdiction. It has long been apparent 
to careful observers that the Optional Clause was a special protocol annexed 
to the 1920 Protocol of Signature, conceived to expedite the making of 
declarations pursuant to Article 36, paragraphs 2-3, of the old Statute. 
This method has now been replaced, under paragraph 4 of the new Statute, 
by declarations deposited by each state with the Secretary General of the 
United Nations. There is no Optional Clause under the new Statute. 
With its disappearance it is to be hoped will disappear in time the confusion 
surrounding the Optional Clause, even in government circles *® and in the 
Court itself.°° Thus far, however, the confusion has shown a stubborn 


tendency to linger. 


46 Op. cit., p. 522. This seems to be the sense in which N. Bentwich and A. Martin 
deny that the Court has compulsory jurisdiction, in their Commentary on the Charter 
of the United Nations (London, 1950), pp. 163-164, 167. 

47 A compromise worked out in Committee Three of the First Assembly. See League 
of Nations, Permanent Court of International Justice, Documents, pp. 107, 110. 

48 For example, by N. Bentwich and A. Martin, op. cit., p. 164; P. C. Jessup, ‘‘ The 
International Court of Justice of the United Nations,’’ Foreign Policy Reports, Vol. 21 
(1945), pp. 163-164; O. J. Lissitzyn, op. cit., pp. 62, 64, 65; N. Padelford in ‘‘The 
United Nations Charter,’’ International Conciliation, No. 413 (1945), pp. 473-475; and 
Sir J. F. Williams, ‘‘The Optional Clause,’’ British Year Book of International Law, 
Vol. 11 (1930), p. 67. 

49 See Report of the Informal Inter-Allied Committee on the Future of the Permanent 
Court of International Justice, Cmd. 6531 (London, 1944), p. 16; UNCIO Does., Vol 13, 
p. 56; The Charter of the United Nations, Hearings ... (1945), p. 334; Compulsory 
Jurisdiction, International Court of Justice, Hearings . . . (1946), passim. 

50 See examples cited by M. O. Hudson, The Permanent Court of International Justice 
1920-1942 (New York, 1943), p. 451, note 8. See also I.C.J. Yearbook 1946-1947, p. 
109; but note Yearbook 1950-1951, p. 42. 
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UNILATERAL REFERENCE 


The common practice of unilaterally initiating cases alleged to come 
within the competence of the World Court by virtue both of previous 
treaties and of declarations has led several writers who have given attention 
to the subject to define compulsory jurisdiction in terms emphasizing the 
function of the parties rather than that of the tribunal.*t This manner 
of reference, which may bring the respondent before the Court against his 
wishes or result in decision even in his absence, is undeniably one of the 
major advances in the evolution of the international judicial process made 
possible by the existence of a permanent court. Nevertheless, it is sub- 
mitted that definition of compulsory jurisdiction exclusively in these terms 
is both inaccurate and inadequate. 

The association of the concept of unilateral arraignment with that of 
compulsory jurisdiction is seen repeatedly in the records pertaining to the 
drafting of the Statute in 1920. Through the debates in the Advisory 
Committee of Jurists runs the idea that the court is to be one before which 
a party may call its opponent. In fact, compulsory jurisdiction and uni- 
lateral arraignment are used interchangeably at certain points in the Ad- 
visory Committee’s discussion.®? Similarly, the Subecommittee’s Report to 
Committee Three of the Assembly refers to amendments ‘‘. . . tending to 
extend more or less the sphere of compulsory jurisdiction and the right of the 
Parties to proceed by way of unilateral arraignment.’’ 

Although no provision for unilateral reference as explicit as that 
originally prepared by the Advisory Committee of Jurists ** was included 
in the Statute in its final form, all cases in which the Court appears to have 
been exercising compulsory jurisdiction have, as a matter of fact, been 
so referred. An appreciation of the Court’s opinions concerning its juris- 
diction in the cases concerning German Interests in Polish Upper Silesia, 
and the Rights of Minorities in Upper Silesia, and in the Corfu Channel 
Case (Preliminary Objection), appears, however, to make it clear that, in 
cases referred in this manner, the Court is not necessarily exercising com- 
pulsory jurisdiction.*> This is a point of more than academic interest, 
inasmuch as the method of unilateral reference seems to be establishing 
itself as the preferred one in the practice of states before the Court. Before 
1945 more than twice as many cases were unilaterally referred to the 
Court as were referred by the traditional compromis. Since then, with one 


51 Among them, A. P. Fachiri, op. cit., pp. 6, 59, 72, 75; H. Kelsen, op. cit., p. 522; 
Sir H. E. Richards, ‘‘ The Jurisdiction of the Permanent Court of International Justice,’’ 
British Year Book of International Law, Vol. 1 (1921-1922), p. 1. 

52 See in particular Procés-Verbauz, pp. 180, 224-228. 

53 League of Nations, Permanent Court of International Justice, Documents, p. 210. 

54 Art. 33 of their draft, Procés-Verbauz, p. 679. 

55 For discussion see infra, pp. 232-233. 
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exception, each of the cases to come before the Court has been instituted by 
the application of one party only. 

Cases are unilaterally brought before the Court by written application 
addressed to the Registrar. The Statutes in Article 40 provide for this 
method as well as for an alternative method, 7.e., notification of special 
agreements. Neither here nor in the Rules of Court,°® however, are the 
circumstances in which each is to be used made clear. Just as the special 
agreement is theoretically possible as a method of referring cases pursuant 
to previous declarations or treaties, so it may be inferred that the applica- 
tion need not necessarily be used only in cases of compulsory jurisdiction. 
The Court itself so held explicitly in the Corfu Channel Case (Preliminary 
Objection) .57 

The definitive test of the exercise of compulsory jurisdiction in a case 
unilaterally referred seems to be the presence or absence of ad hoc consent 
on the part of the respondent. If by word or act the respondent state 
appears expressly or tactily to consent ad hoc to the exercise of jurisdiction, 
the Court’s practice has been to rest jurisdiction on the ad hoc consent of 
both parties, although it has not been expressed in the traditional manner. 
In such a case, even though the dispute may have been unilaterally referred 
pursuant to a previous commitment, and even though the Court may take 
jurisdiction over the formal protest of the respondent, the Court is prob- 
ably not to be considered as exercising compulsory jurisdiction. 

For example, although in the case concerning German Interests in Polish 
Upper Silesia, instituted by the unilateral application of Germany against 
Poland, when Poland argued against exercise of the Court’s jurisdiction 
under the terms of Article 23 of the 1922 German-Polish Convention relied 
on by the applicant, pointing out that under the prevailing circumstances 
the application was ‘‘premature’’ and the Court ‘‘not yet competent,’’ 
the Court interpreted the Polish position as not, in fact, denying that the 
subject-matter in dispute was covered by the 1922 Convention. The Court 
continued : 


It therefore becomes clear that the Polish government accepts in prin- 
ciple the jurisdiction of the Court in this matter; what it does dispute 
is that, as alleged by Germany, these provisions are to be interpreted as 
being compulsorily applicable—and therefore as giving the Court 
jurisdiction—at the present moment. ... But this difference of 
opinion, even when limited in this way, suffices to make it clear that 
the Court has jurisdiction.*® 


56 In this respect Arts. 32-35 of the Rules of Court adopted on May 6, 1946 (I.C.J., 
Series D, No. 1, 2nd ed. (1947), pp. 64-66), continue essentially unchanged Arts. 32-35 
of the 1936 Rules of Court. 

57 C.J. Reports, 1948, p. 27; this Journat, Vol. 42 (1948), p. 690. Both the 
Colombian-Peruvian Asylum Case and the Haya de la Torre Case were initiated by ap- 
plications; neither was a case of compulsory jurisdiction. I.C.J. Reports, 1949, pp. 
225-226; ibid., 1950, p. 78. 58 P.C.I.J., Series A, No. 6, p. 24. 
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When the respondent, at the outset of a case brought under an arrange- 
ment alleged by the applicant to establish jurisdiction, has submitted argu- 
ments on the merits with no specific reservations to jurisdiction, the Court 
has denied later objections to jurisdiction and found implicit consent to 
jurisdiction in the submission of arguments on the merits. As a result, the 
Court has held that in such circumstances the jurisdiction rests actually on 
consent of the parties. This is the clear effect of the decision in the case 
concerning the Rights of Minorities in Upper Silesia,®® questioned at the 
time by a minority of the Court but subsequently relied on in the Court’s 
opinion on the jurisdictional aspects of the Corfu Channel Case. In the 
latter the Court, finding evidence of Albania’s acceptance of jurisdiction for 
this case in actions prior to its challenge of jurisdiction, emphasized that 
there is no special form that agreement of the parties must take and that 
cases instituted by unilateral application are not necessarily cases involving 
compulsory jurisdiction.© 

In the light of the foregoing it is therefore submitted that while unilateral 
arraignment is an indispensable condition for the exercise of compulsory 
jurisdiction by the Court, it is only in eases so referred in which there is 
no evidence of ad hoc consent by the respondent that compulsory jurisdic- 
tion may be exercised. 

This is not to deny the exercise of compulsory jurisdiction in cases uni- 
laterally referred in which jurisdiction is so patently founded on the pre- 
vious declaration or treaty relied on by the applicant that no jurisdictional 
question is raised by either respondent or the Court.** Because of the scope 
of the classes of disputes enunciated there, this is especially likely to be 
true in cases brought under declarations made pursuant to paragraph 2 of 
Article 36. In such cases the respondent has more often than not accepted 
arraignment without questioning the applicability of the declarations relied 
on, in a manner analogous to that in which the individual defendant re- 
sponds to summons in a municipal action initiated by the plaintiff.® 


POWER OF THE Court TO DECIDE QUESTIONS OF JURISDICTION 


In summary of what has gone before it may be said that the compulsory 
jurisdiction of the World Court is based in part on treaties and in part on 
unilateral declarations envisaged in Article 36 of the Statutes. Such 
treaties and declarations, containing commitments to refer certain classes 
of future disputes to the Court, define the scope of its compulsory juris- 
diction. Disputes arising under them may be brought to the Court by one 
party only. Beyond this, however, there exists another basis for the Court’s 


59 Ibid., No. 15, p. 23. 60 1.C.J. Reports, 1948, pp. 27-28. 

61 For example, the case concerning the Legal Status of Eastern Greenland, P.C.I.J., 
Series A/B, No. 53, and that concerning Diversion of the Water of the Meuse, ibid., 
No. 70. 

62 See, however, infra, pp. 236, 237. 
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compulsory jurisdiction, manifest when the Court interprets and applies 
these commitments to cases unilaterally referred. This further basis is in 
part inherent in the Court and in part is to be found expressly stated in the 
Statutes: in Article 53, which provides for the situation in which one party 
presses its claim in the absence or failure of the other to defend its case; 
and in Article 36, paragraph 4, of the old Statute and paragraph 6 of the 
new, which provide for the situation in which the Court’s jurisdiction is chal- 
lenged by the respondent.** As a result of these provisions in the Statutes, 
accepted by states when accepting the Statutes, it would appear to this 
extent to be inaccurate to refer to the compulsory jurisdiction of the Court 
as ‘‘voluntarily’’ accepted, except insofar as the Statutes themselves have 
been voluntarily accepted. 

It has been pointed out earlier in this paper that it is this institutional 
aspect of the compulsory jurisdiction of the World Court that has been most 
commonly overlooked, although it is indispensable to the exercise of ef- 
fective compulsory jurisdiction. In fact it is in precisely this feature that 
the essential nature of compulsory jurisdiction is to be found.** The method 
of unilateral reference without the necessity of ad hoc agreement would 
avail little if the respondent state remained free to make its own interpreta- 
tion of the previous commitment on which the applicant relied.® 

In the absence of a dispute concerning jurisdiction, the Court itself may 
raise proprio motu the question of jurisdiction. It is obliged to do so when 
called upon by the applicant to decide in favor of its claim, although the 
respondent does not appear or fails to defend its case. Included in the 
Statutes virtually without discussion both in 1920 and 1945, this significant 
provision in Article 53 has not yet been applied in a case before the Court. 

Experience has made it clear, moreover, that in other cases unilaterally 
referred the Court has likewise the power and duty inherent in any court 
to raise proprio motu the question of jurisdiction.** Always obliged to 
function within the framework of the Statute and of arrangements defining 
its jurisdiction, the Court must be sure that its jurisdiction extends both 
to the subject-matter of a case and to the parties. Even when the re- 
spondent objects to the exercise of jurisdiction, the Court may itself raise 
jurisdictional questions other than those raised by the respondent. This 
was done in the Administration of the Prince von Pless Case where, how- 


63 Quoted supra, pp. 220-221. 

64 See H. Lauterpacht, ‘‘The British Reservations to the Optional Clause,’’ Economica, 
Vol. 10 (1930), p. 154, and L. Preuss, ‘‘Questions Arising from the Connally Amend- 
ment,’’ American Bar Association Journal, Vol. 32 (1946), p. 662. 

65 Provision for the determination of the extent of their jurisdiction by tribunals that 
might be established under the 1899 and 1907 Hague Conventions was without comparable 
significance in the evolution of the international judicial process, inasmuch as under 
these conventions ad hoc agreement of the disputants was necessary in order to consti- 
tute tribunals. 

66 See Procés-Verbauz, p. 618, and also M. O. Hudson, International Tribunals (Wash- 
ington, 1944), p. 72. 
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ever, jurisdictional issues were deferred for consideration after argument 
on the merits.**7 There was consequently no decision on either jurisdiction 
or merits when the case was withdrawn by agreement of the parties before 
the proceedings were completed. 

It is when the respondent has challenged jurisdiction that the exercise 
of compulsory jurisdiction has been particularly significant in the experi- 
ence of the Court. Under such circumstances the Court’s decision on the 
question of jurisdiction, and the acquiescence of the respondent when the 
Court has rejected its contention, probably represent the furthest step yet 
taken by an international organ vis-d-vis the sovereign state. 

The history of the drafting in 1920 of what became the last paragraph of 
Article 36 suggests that in its original form it was viewed in the Advisory 
Committee of Jurists as a limitation on the power of the Court. The 
Jurists’ draft, it will be recalled, provided in Articles 33 and 34 of the 
Statute itself for compulsory jurisdiction in certain broad categories of 
disputes, as well as in differences that might arise under treaties between the 
disputants. At the same time it was proposed in Article 34 to give the 
Court power to decide the matter in the event of a dispute as to whether 
or not a case came within the categories envisaged. Elihu Root was a chief 
protagonist of the draft in this form, arguing that the institution of a 
compulsory jurisdiction represented such a ‘‘great progressive measure’’ 
that the consent of states to it would be dependent upon the adoption of a 
provision ‘‘. . . limiting the Court’s right to decide the question of its own 
jurisdiction, in accord with rules laid down beforehand.’’** In the evolu- 
tion of the Statute, however, acceptance of commitments for compulsory 
jurisdiction became optional, while authorization for the Court to settle 
disputes concerning its jurisdiction was included without qualification as 
to the sources of jurisdictional disputes. The practice of the Court, how- 
ever, leaves no doubt of its competence to settle the question of jurisdiction 
in cases unilaterally referred both under ‘‘treaties and conventions’’ (para- 
graph 1) and under declarations pursuant to paragraph 2. 

In the following cases, for example, where the applicants relied on pre- 
vious treaties as bases for jurisdiction, the Court has taken jurisdiction over 
the objections of the respondents: the first Mavrommatis Case concerning 
concessions in Palestine, a case in which, significantly, the defendant, Great 
Britain, was a major world Power, and in which, in decision on the merits, 
the Court found for the applicant ; ® the Chorzow Factory Case; *° and the 
Memel Case.74 On such occasions the Court, recognizing the serious nature 
of the unilateral arraignment of one state by another, has taken pains to 
emphasize the limited nature of its jurisdiction, adding in the Chorzéw 
Factory Case: ‘‘. . . consequently, the Court will . . . only affirm its juris- 


67 P.C.I.J., Series A/B, No. 52. 68 Procés-Verbauz, p. 619. 
69 P.C.I.J., Series A, Nos. 2, 5. 70 Ibid., Nos. 9, 12, 17, 19. 
71 P.C.L.J., Series A/B, Nos. 47, 49. 
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diction provided that the force of the arguments militating in favor of it is 
preponderant.’’ In the same case, however, the Court went on to assert 
no less explicitly : 

The fact that weighty arguments can be advanced to support the con- 


tention that it has no jurisdiction cannot of itself create a doubt calcu- 


lated to upset its jurisdiction.”” 
The Court has similarly denied objections of the respondent and exer- 


cised compulsory jurisdiction in one case in which jurisdiction was found 
to rest, as alleged in part by the applicant, on declarations made under the 
Optional Clause, the case concerning the Electricity Company of Sofia and 
Bulgaria.”® 

Since 1945, jurisdiction has been contested by the respondents in two 
eases which appear to involve the compulsory jurisdiction of the Court: 
the case concerning the Anglo-Iranian Oil Company and the Ambatielos 
Case. At the time of writing it is not known whether or not either challenge 
will prove successful. The majority ruling of July 5 indicating interim 
measures of protection in the Anglo-Iranian Oil Company Case was issued 
without a decision on competence, and the Ambatielos Case is still in a pre- 
liminary phase.* In the Corfu Channel Case the Albanian objection to 
jurisdiction assumed that the case involved the exercise of compulsory 
jurisdiction, inasmuch as it had been initiated by the United Kingdom 
without ad hoc agreement of the parties.**> The Court, however, for reasons 
referred to above, held its jurisdiction in this case not to be compulsory but 
to be derived from the ad hoc consent of the parties.”® 

In some cases the respondents have successfully disputed the competence 
of the Court. The Electricity Company of Sofia and Bulgaria Case was 
such a one, in which the respondent successfully denied the applicability of 
the previous treaty on which the applicant relied.77 Success of the re- 
spondent on this point was, however, offset by establishment of jurisdiction 
on the basis of declarations under the Optional Clause, as pointed out above. 
On two other occasions, however, respondents have successfully prevented 
the Court’s consideration of the merits of disputes alleged by the applicants 


72 P.C.1.J., Series A, No. 9, p. 32. 

73 P.C.I.J., Series A/B, No. 77. No final decision was given in this case as proceedings 
were discontinued on request of the applicant in 1945. 

74 1.C.J. Reports, 1951, p. 89, and this JourNAL, Vol. 45 (1951), p. 789; I.C.J. Reports, 
1951, p. 11. 

75 The U. K. Government apparently made the same assumption. See I.C.J. Pleadings, 
Corfu Channel Case, Vol. 3, pp. 54-55. 

76 Supra, p. 233. Having established jurisdiction on consent of the parties, the 
Court did not give an opinion on the merits of the U. K. claim to establish compulsory 
jurisdiction on the basis of Art. 36, par. 1, of the Statute, together with Art. 36, par. 2, 
and Art. 25 of the U. N. Charter. In a separate opinion seven members of the Court 
regretted the failure of the Court to do so, adding that to them the British argument 
did not carry conviction. I.C.J. Reports, 1948, p. 31. 

77 P.C.1L.J., Series A/B, No. 77. 
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to arise jurisdictionally out of previous treaties: in the second Mavrommatis 
Case concerning the readaptation of concessions in Jerusalem; 78 and in the 
Pajzs, Csaky, Esterhazy Case concerning appeals from decisions rendered 
by the Hungarian-Yugoslav Mixed Arbitral Tribunal established under the 
Treaty of Trianon.” 

In one case referred under declarations made under the Optional Clause 
the jurisdiction of the Court has been effectively disputed by the respondent. 
In the Phosphates in Morocco Case, initiated by Italy, France was upheld 
by the Court in the argument that the dispute did not relate to ‘‘situations 
or facts subsequent to . . . ratification’’ of the French declaration and that, 
consequently, the declaration could not serve as basis for the Court’s juris- 
diction in this case.*° 

The power of the Court to settle disputes concerning its jurisdiction is 
given additional importance by the fact that it has been the practice of 
states to qualify their acceptance of compulsory jurisdiction whether the 
method of acceptance has been by ‘‘treaties and conventions’’ referred to 
in paragraph 1 of Article 36, or by declarations made pursuant to para- 
graph 2. Such qualifications in the making of declarations accepting the 
compulsory jurisdiction of the Court are not expressly authorized by the 
Statutes except insofar as they concern the reciprocal nature of declara- 
tions and the periods for which they are to remain effective (paragraphs 
2-3). They are nevertheless well established in the practice of states and 
it was not felt necessary in 1945 to include in the Statute express authori- 
zation for making them.*? 

Until the United States’ declaration of August 14, 1946, there was no 
question that a dispute concerning the applicability of declarations to a 
given case would be matter for settlement by the Court according to the last 
paragraph of Article 36, although it could reasonably be expected that the 
Court would give serious attention to interpretations suggested by the state 
attaching a given qualification. Inclusion of the Connally Amendment in 
the declaration approved by the Senate, however, appears to challenge this 
power of the Court, since it excludes from the scope of its compulsory 
jurisdiction as accepted by the United States: 


disputes with regard to matters which are essentially within the do- 
mestice jurisdiction of the United States of America as determined by 
the Umited States of America. . . .** 


78 P.C.L.J., Series A, No. 11. 79 P.C.I.J., Series A/B, No. 66. 

80 Ibid., No. 74. 

81 A suggestion to this effect was rejected by Subcommittee D of Committee IV/1 at 
San Francisco. UNCIO Does., Vol. 13, pp. 558-559. 

82 Italies added. For text of the U. S. declaration, see Department of State Bulletin, 
Vol. 15 (1946), p. 452. The amendment had failed to win acceptance in either the Com- 
mittee on Foreign Relations or the subcommittee that had considered S. Res. 196, but was 
introduced and approved in the course of a Senate debate in general more fervent than 
Clear. Cong. Rec., Vol. 92 (1946), pp. 10613 ff. and 10683 ff. 
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This reservation has already served as the model for similar exclusions con- 
tained in declarations subsequently deposited by France, Mexico and Paki- 
stan.** 

Although other states, beginning notably with Great Britain and mem- 
bers of the Commonwealth in 1929, have reserved from the compulsory 
jurisdiction of the Court questions which by international law fall within 
domestic jurisdiction, the more recent reservations of the type under dis- 
cussion not only significantly omit the criterion of international law but 
for the first time assert that the determination of the matter shall rest with 
the respective states.* They therefore suggest a serious trend towards 
further restriction of the already qualified compulsory jurisdiction of the 
Court. It is, however, arguable that the formula is incompatible with the 
power of the Court previously acknowledged by these states in paragraph 
6 of Article 36 of the Statute which, as the constituent document of an 
international organ, is not open to unilateral amendment even indirectly. 
Under the circumstances the legality of this aspect of these reservations is 
questionable.*® Final interpretation must await construction by the Court.*° 


83 1.C.J. Yearbook 1950-1951, pp. 197, 200, 201. 

84 Professor Lauterpacht at the time considered this to be essentially the effect of the 
British reservation to the Optional Clause, and its legality doubtful, therefore, under 
the Statute. See his article, ‘‘The British Reservations to the Optional Clause,’’ Eco- 
nomica, Vol. 10 (1930), pp. 149, 154. 

85 That it is inconsistent with Art. 36, par. 6, of the Statute has been pointed out by 
former Senator E. D. Thomas, Cong. Rec., Vol. 92 (1946), p. 10626, and by L. Preuss, 
‘Questions Arising from the Connally Amendment,’’ American Bar Association Journal, 
Vol. 32 (1946), p. 662. On the other hand, M. O. Hudson, ‘‘ The World Court: America’s 
Declaration Accepting Jurisdiction Raises Questions,’’ ibid., pp. 835-836, and H. Kelsen, 
op. cit., p. 529, appear less inclined to challenge its legality. A clear statement on the 
effect of the amendment is that of the American Bar Association’s Committee on Peace 
and Law through the United Nations, American Bar Association Journal, Vol. 33 (1947), 
p. 432, on the basis of which the Association has urged modification of this proviso in 
the U. 8. declaration. 

86 This can also be said concerning the effect of another reservation in the U. 8. 
declaration, if it should lead to jurisdictional disputes. The reservation stipulating the 
conditions for including disputes arising under multilateral treaties within the Court’s 
compulsory jurisdiction is far from clear. It appears, however, that it also may assert 
for the United States a preferred position of questionable validity in view of prior com 
mitments in the Statute. 
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IMMUNITY FROM TAXATION OF FOREIGN 
STATE-OWNED PROPERTY 


By Wm. W. BisnHop, Jr.* 
Of the Board of Editors 


Recent press’ and Congressional discussion? regarding the question of 
French taxation of property in France owned by the United States Govern- 
ment and used for mutual defense purposes suggests the desirability of 
considering whether international law forbids a state to impose taxes on 
public property owned by another state. There appears to have been little 
discussion of the subject, although Hyde wrote that: 


In general, movable property owned and possessed by a foreign State 
would seem to be exempt from local taxation. It may be doubted 
whether the character or uses of such property should be regarded as 
having a decisive bearing upon the reasonableness of the claims to 
exemption.° 


This problem should be kept separate and distinct from that of the ex- 
emption of diplomatic property from taxation (whether such property 
be owned by the state or by the diplomatic officer), as diplomatic immunities 
appear to have been dealt with as a group of rights and privileges peculiar 
to diplomatic missions and their functioning.* Nor should the question be 
confused with the debate as to whether consular officers should be entitled to 
immunity from taxation by the receiving state on their personal or real 
property.® Likewise, we have a problem different from that of the tax 
exemption of the United Nations and other international organizations, 
under international agreement or by specific legislation. The present in- 
quiry is confined to the question whether there exists a rule of international 


* The writer gratefully acknowledges the assistance of Mr. Douglas E. Dayton of the 
University of Michigan Law School. 

1 New York Herald Tribune, Sept. 28, 1951, p. 3, col. 8; New York Times, Sept. 26, 
1951, p. 9, col. 1. 

297 Cong. Rec. 12449-50 (Sept. 26, 1951, Senate); Hearings before Committee on 
Foreign Relations and Committee on Armed Services, U. 8. Senate, 82nd Cong., Ist Sess., 
on S. 1762, Mutual Security Act of 1951 (July 26—-Aug. 9, 1951), pp. 25-26, 701-718. 

3 C. C. Hyde, International Law (2nd ed., 1945), Vol. II, p. 847. 

4 Regarding diplomatic immunity from taxation see 4 Hackworth’s Digest of Inter- 
national Law 566 (1942); Harvard Research in International Law, Diplomatic Privileges 
and Immunities, this JouRNAL, Supp., Vol. 26 (1932), pp. 57, 114. 

5 Regarding consular exemption from taxation see 4 Hackworth, op. cit. 774 (1942); 
Harvard Research in International Law, Legal Position and Functions of Consuls, this 
JouRNAL, Supp., Vol. 26 (1932), p. 346. 
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law to the effect that a state and the property which it owns are exempt from 
taxation by a foreign state. 

An examination of American practice leads to the conclusion that there is 
a growing tendency to exempt foreign state-owned property from taxation, 
and that this exemption is coming to be regarded as required by inter- 
national law. Such exemption is clearer for personal property than for 
real, and there still seems to be some doubt as to how far immunity re- 
quires a purpose deemed to be ‘‘public’’ in addition to ownership by a 
state or government. 

The earliest material on this question which has been found in American 
sources dates from the period of World War I. In 1918 the Italian Am- 
bassador informed the Department of State that the City of Louisville, 
Kentucky had imposed a municipal tax on tobacco purchased by the Italian 
Government for its tobacco monopoly. Secretary Lansing replied: 


When it is considered that the purchase, ownership and disposal of 
property of this nature in the ordinary course of business by the Agency 
of a foreign government is generally regarded in the circumstances as 
a commercial transaction merely, I have no doubt that you will agree 
with me that the benefits of trade should also carry the obligations 
incident thereto and that no principle of international law would be 
violated should such property in these circumstances be subject to 
taxation to the same extent as other property located within the 
municipality.® 


However, when the Board of Supervisors of Jefferson County, Kentucky, 
assessed for taxation in 1919 certain tobacco owned and held by the French 
Government for the latter’s tobacco monopoly, the assessment was appealed 
to the Court of Appeals of Kentucky. The County contended that under 
the Constitution of Kentucky only ‘‘public property used for a public 
purpose’’ was exempt from taxation and that the tobacco was held by 
France in a trading capacity. The highest court of Kentucky held the 
property exempt,’ Judge Clay saying: 


In construing the taxation provisions of our Constitution, we should 
be careful not to overlook the nature of a tax. It is an enforced con- 
tribution of money or other property assessed in accordance with some 
reasonable rule of apportionment by authority of a sovereign state on 
persons or property within its jurisdiction for the purpose of defraying 
the public expenses. . . . It is conceded that the French Republic is not 
suable in our courts without its consent, and that the tobacco itself 


62 Hackworth, op. cit. 465 (1941). The Department took a similar position in 1919 
with respect to a tax imposed by the City of Paterson, New Jersey, on certain railway 
locomotives belonging to the Russian Government and stored in that city, concluding 
that ‘‘there is no rule of international law or comity which would be violated should 
taxes be imposed on the property in question and collected.’’ (Ibid. 467.) 

7 French Republic v. Board of Supervisors of Jefferson County, 200 Ky. 18, 21-22, 
252 S.W. 124 (1923). 
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cannot be subjected to the payment of the tax. Therefore, if the 
assessment be upheld, we have no way of collecting the tax. 

. . . taxes are imposed on the theory that the taxpayer should pay a 
portion of the expense incurred in the protection of his person or 
property, and as applied to ordinary persons and corporations this 
principle seems eminently fair and just, but as applied to independent 
nations it is clearly opposed to the spirit of international amity which 
should prompt every nation to guard and protect the personal property 
of all other nations that happens to be temporarily within its jurisdic- 
tion without levying a tribute for that purpose. 

Another consideration not to be overlooked is that the absolute 
sovereignty of every nation within its own territory does not always 
extend to foreign nations, but is subject to certain limitation sanctioned 
by the law of nations and imposed by its own consent. . . . Hence, if 
one nation enters the territory of another with its consent, for the pur- 
pose of mutual intercourse, it does so with the implied understanding 
that it does not intend to degrade its dignity by placing itself or its 
sovereign rights within the jurisdiction of the other, and we know of 
nothing more calculated to degrade the dignity of an independent na- 
tion than for another to attempt to exercise over it the sovereign right 
of taxation. 

The court agreed, however, that the quoted constitutional provision was 
limited to the exemption of property owned by Kentucky or some municipal 
subdivision, though it added: 


Cases which in matters of taxation distinguished between property 
owned by a state or municipality in its private capacity, and that owned 
for strictly governmental purposes, are not in point. The distinction 
which they make has its origin in the peculiar and distinctive features 
of our form of government, and we are not disposed to make our views 
of government the yardstick by which to measure the character of a 
foreign sovereignty. If that sovereignty deems it a proper govern- 
mental function to engage in trade for the purpose of maintaining its 
government, we shall not question its decision that the property so 
employed is owned in a public and not a private capacity. Therefore, 
it seems to us that, so far as our right of taxation is concerned, the case 
is the same as if the personal property involved had been purchased by 
the French Republic not for purposes of trade, but to be used in the 
building of ships or the construction of some publie work.® 


This is the only opinion of an American court of last resort dealing with 
the problem. Indeed, the only other American decision with respect to 
taxation of the property of a foreign state appears to be Republic of France 
v. City of New York. The Republic of France had organized a New York 
corporation, which owned real property in Brooklyn against which taxes 
and assessments were imposed. The French Republic was unsuccessful in 
its action brought to remove these charges as a cloud on title, although it con- 
tended that it owned the entire capital of the corporation and had paid all 


8200 Ky. 18, at pp. 20-21. 
974 N.Y.L.J., Dee. 30, 1925, p. 1279 (Special Term, Kings County, 1925). 
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the purchase price of the property, which had been used for the storage 
of material purchased by the French Government for use during World 
War I. The New York tax laws specifically granted many tax exemptions, 
none of which included such property. The court distinguished taxation 
from suit or attachment, saying that taxation ‘‘constitutes no interference 
with the sovereign use of such property as would an attachment or execu- 
tion levied under judicial process.’’ The court distinguished French Re- 
public v. Board of Supervisors on the ground that the Kentucky case related 
to taxation of personal property, and not to taxation of real property. 
This case may stand for the proposition that there is no immunity from 
taxation in the case of real property, although personal property may be 
exempt; it may also be noted that title to the property lay in a New York 
corporation, which need not necessarily be granted the same immunities 
as the French Government itself. The force of the case is diminished by 
the fact that the taxes were later remitted as an act of grace. 

In 1920 Attorney General Wyman of Massachusetts held that Massa- 
chusetts taxes could not be imposed on personal property owned by the 
British and French governments and held in storage within the State.’® 
After discussing the immunity of foreign states and their property from 
judicial process, he said: 


It follows that, even in the event that a tax of the character now in 
question were valid, no proceedings could be had in any court in the 
Commonwealth to enforce its payment, either against the foreign gov- 
ernment or the property taxed so long as it was owned by that govern- 
ment. This fact alone strongly indicates that it was never intended by 
our statutes to impose such a tax. But the rule upon which these de- 
cisions‘! are based goes much deeper than a refusal to assert mere 
judicial jurisdiction. It involves a waiver of all sovereign power. If 
a nation permits a foreign sovereign or his official representatives to 
enter the territory of that nativn or to hold property therein, it im- 
pliedly consents that all sovereign rights of such foreign nation shall 
be recognized. One of these essential rights is independence of every 
other sovereign. For the Commonwealth to impose a tax upon the 
property of any sovereign within its borders would not only be exer- 
cising a jurisdiction to interfere with the rights of that sovereign in 
such property, but would be taking the further step of attempting to 
impose an obligation upon such sovereign to contribute toward the 
public expenses of the Commonwealth. It would be asserting a juris- 
diction more fundamental in character, even, than judicial jurisdiction. 
In my judgment, the tax statutes of the Commonwealth must be read 
in the light of these principles, and, when so read, they must be con- 
strued as not asserting any power to tax which is at variance with them. 


10 V Op. Att. Gen. Mass. 445. 

11 Schooner Exchange v. M’Faddon, 7 Cranch (U. 8.) 116 (1812); Briggs v. Light 
Boats, 11 Allen (Mass.) 157 (1865); Mason v. Intercolonial Ry., 197 Mass. 349, 83 
N.E. 876 (1908). 
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As for Federal income tax, in 1916 the Secretary of State informed the 
Secretary of the Treasury that in his opinion no rule of international law 
or comity would prevent the collection of income tax on income derived from 
American investments owned by a foreign government, the purchase and 


ownership of securities being regarded as ‘‘in the nature of commercial 
transactions merely.’’!?, It may be noted, however, that later American 
statutes exempted from income taxation such income as foreign govern- 
ments received on their investments in the United States.1? Although for 
a time French income tax was charged on interest accruing to the American 
Consulate General in Paris on official deposits in a Paris bank, the funds 
were subsequently exempted by the French Ministry of Finance.’ 

In connection with the assessment of ‘‘Octroi’’ duties against American 
consular officers in Italy on official supplies transmitted by the Department 
of State, Under Secretary of State Grew instructed the American Am- 
bassador to Italy in 1925 that: 


It is the understanding of the Department that public property of a 
government, situated within the jurisdiction of another government, 
which property is destined for the public use of the government own- 
ing it, may properly be held under principles of international law 
to be generally immune from taxation. In the circumstances, the De- 
partment considers that inasmuch as official supplies transmitted by the 
Department to its consular officers in Italy are in fact the property of 
this Government, to be used for public purposes by its recognized 
agents, they should properly be immune from all taxation, whether 
national or municipal. 


122 Hackworth’s Digest 467. 

13 See § 213 (b) (5) of the Revenue Act of 1924 (43 Stat. 253, 268), and § 116 (c) of 
the Revenue Act of 1936 (49 Stat. 1648, 1689) ; 2 Prentice-Hall Federal Tax Service { 16, 
401. In connection with Republie of France v. City of New York, note 9, supra, it may 
be noted that this exemption from income tax does not apply to a corporation wholly 
owned by a foreign government, since ‘‘a corporation is an entity separate and distinct 
from its sole stockholder.’’ 2 Prentice-Hall Federal Tax Service § 16, 412. 

There appear to have been doubts regarding excise taxes on telephone and telegraph 
messages, and on transportation, where the tax was imposed on an officer of a foreign 
government and in fact paid by that government (see 4 Hackworth, op. cit. 775). Since 
1943 this has been clarified by the Treasury Department’s regulation M.T.7 to the effect 
that ‘‘Consular officers of foreign governments, and other officers (other than diplomatic 
representatives), as well as agencies and commissions, of foreign governments are not 
required to pay Federal excise taxes, the legal incidence of which would otherwise fall 
upon them, in respect of transactions arising in the performance of their official func- 
tions for which payment is made by the foreign government.’’ (Internal Revenue Bul- 
letin, April 11, 1943, No. 7, p. 107, 4 Prentice-Hall Federal Tax Service { 39, 375.) 

14 See 2 Hackworth, op. cit. 469. 

15 Ibid. When a California sales tax was collected on oil sold a British naval vessel, 
Secretary Hull wrote the Governor of California in 1934 that ‘‘This Government has 
supported the view that American war vessels are exempt from the payment of such taxes 
in foreign countries,’’ and pointed to the trouble in sustaining such a claim if foreign 
vessels were taxed here. The Governor’s office replied that the California tax was 
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During World War II the question of immunity of foreign government- 
owned property from sales tax, use tax, and property taxes arose in a 
number of situations in the United States. On December 24, 1941, and 
January 13, 1942, the British Embassy and the Department of State ex- 
changed notes ** regarding the immunity of such property from taxation. 
The British note stated: 


His Majesty’s Government in the United Kingdom in accordance 
with the principle of international law and comity that the property 
of a Foreign Government is exempt from all taxation, grants such ex- 
emption to the property of Foreign Governments in the United King- 
dom in respect of all taxation, national and local, except in so far as 
local taxation is imposed for direct services, in which case it is expected 
that the Foreign Government will pay such taxes. 


The Department of State replied: 


The Department has taken the position that under international law 
a sovereign state may not impose a tax upon the personal property of 
another sovereign state devoted to the public service of that state. 

Inasmuch as your communication ... relates to taxes on personal 
property, I have not undertaken to discuss the situation with respect 
to real property. Imay say, however, that real property in the District 
of Columbia belonging to foreign governments and used for govern- 
mental purposes is exempt from taxation. 


The British Government had acquired and owned real and personal 
property in Connecticut for purposes of munitions manufacture, and on 
September 11, 1941, the Attorney General of Connceticut held such prop- 
erty not to be exempt from assessment for taxation since there was no ex- 
press statutory or treaty exemption.'* However, in the light of the fore- 
going exchange of notes the Attorney General of Connecticut found on 
October 5, 1942, that ‘‘the personal property of the British Government lo- 
cated in this State, devoted to the public service of said Government, is, 


imposed on the retailer rather than the purchaser, and said that the British Government 
should apply to the oil company for a refund and the company should then apply to the 
State for a like refund. (Ibid. 414.) 

In 1925 the Chinese Government admitted free of duty materials and machinery 
imported by the United States Government for construction of river gunboats in China 
for the American Navy. (Ibid. 415.) 

Asking that New York City refrain from imposing a sales tax on the purchase by the 
Ecuadorean Government of a vessel for use as a naval training ship, Secretary Hull wrote 
in 1935 that: ‘‘It is well settled in international law that the publie property of foreign 
governments is not amenable to the local jurisdiction for tax purposes.’’ The tax was 
waived by the City. (Ibid. 415-416.) 

16 Apparently published only as quoted in opinion of Attorney General Pallotti of 
Connecticut, Aug. 25, 1942, 22nd Biennial Report of Attorney General of Connecticut 414. 
This exchange of notes was also quoted in the opinion of the Assistant Attorney General 
of Michigan, and opinion NS-4136 of the Attorney General of California, both discussed 
infra. 

17 22nd Biennial Report of Attorney General of Connecticut 236. 
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except insofar as local taxation is imposed for direct services, exempt from 
assessment and taxation.’’’* He found in the exchange of notes a declara- 
tion that ‘‘the personal property of a foreign State devoted to the public 
service of that State, is exempt from taxation under a rule of international 
law,’’ and that ‘‘the rule has been accepted and adopted by the two govern- 
ments.’’ Therefore, he said: 


Since international law exempts the personal property of a foreign 
state from taxation, we are bound to follow it, as it is also the law of 
the State. 


However, the Connecticut Attorney General does not appear to have held 
that the immunity extended to real property owned by the British Govern- 
ment. 

In an unpublished opinion of July 23, 1942, Assistant Attorney General 
T. Carl Holbrook of Michigan held that a personal property tax should not 
be imposed upon personal property owned by the British Government and 
consisting of ‘‘machinery, tools, equipment, and facilities, including build- 
ings, all situated on lands belonging to’’ an automobile manufacturer in 
Detroit and used solely for producing munitions for the British Govern- 
ment and the United States Government. Relying upon the quoted ex- 
change of notes with the United Kingdom, upon an opinion of the Attorney 
General of Michigan dated May 28, 1941, that ‘‘as a matter of general law 
. . . the property in question is exempt even in the absence of treaty stipu- 
lations which might affect the problem,’’ and upon a treaty between the 
United States and the United Kingdom signed in 1941 and submitted to the 
Senate on October 21, 1941 (but never ratified), he found that: 


it is evident that these governments have expressly accepted and 
adopted as a rule of international law the principle that the personal 
property of either government devoted to the public service is not 
subject to taxation by the other, except insofar as local taxation is 
imposed for direct services.’® 


It likewise appears that on July 8, 1941, the Attorney General of Cali- 
fornia rendered opinion NS-38630 holding that certain personal property 
owned by the British Government was subject to local taxation. However, 
after the exchange of notes between the United States and United Kingdom 
the Attorney General of California rendered opinion NS-4136 dated 
February 26, 1942, in which he held that the United States and British 
governments had expressly accepted and adopted as a rule of international 
law the principle that the personal property of either government devoted 
to the public service is not subject to taxation by the other. 

Previously the Attorney General of Washington had held that the 


18 Ibid. 414. 
19 Ms. copy of opinion made available to the writer by Assistant Attorney General Hol- 
brook. 
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Washington statutes should not be construed to impose a use tax upon 
bombsights manufactured for the British Government and installed in air- 
craft in the State of Washington, on the ground that the terms used in the 
tax statute were not ‘‘broad enough to include a foreign nation’’ and that 
there would be ‘‘no actual use of the bomb sights, ete., in Washington.’’ 
He concluded that ‘‘it was not the legislative purpose to levy a compensat- 
ing or use tax on foreign nations such as the British government.’’ *° 

It is understood that other States in which the question arose regarded 
personal property owned by one of the Allied governments and intended 
for war purposes as not subject to taxation. However, it appears that the 
Attorney General of Maine ruled in 1945 that money collected from the 
Canadian Government as excise taxes (presumably on gasoline used by 
Canadian Government-owned vehicles or aircraft) could not be refunded in 
the absence of treaty or statutory provisions.”* 

Cases on the general subject from other countries seem to be infrequent. 
However, in Gobierno de Italia en suc. v. Consejo Nacional de Educacién,”* 
an Argentine intermediate appellate court (Camara Civil de la Capital) 
held in 1940 that the Italian Government might not recover a surtax col- 
lected on a large legacy left to that Government to buy or build property 
for the Italian Consulate General and other designated Italian institutions. 
The tax was imposed on legacies to beneficiaries domiciled outside Argentina. 
In a two-to-one decision, the court said in part: 


The fiscal law is to be applied to all entities which are persons, in- 
cluding the Italian State in its character as a juridical person. Ac- 
cordingly, the Italian State must submit itself to all provisions relating 
to the enjoyment and exercise of the rights of a legatee. . . . Moreover, 
in public international law, the exemption from taxes in favour of 
States or diplomatic agents is a prerogative allowed by courtesy. Thus 
they enjoy exemption from all direct personal taxes, customs dues, and 
so on, but not from taxes for public services, land taxes, for the transfer 
of goods by gift or sale, or by way of inheritance or contract. . . . In 
international law foreign States do not enjoy exemption from inheri- 
tance taxes, except in case of reciprocity, which has not been suggested 
in this case. [Translation by Annual Digest, p. 198.] 


In this connection it may be recalled that immunities from judicial process 
do not necessarily extend to the case where a state is interested as a legatee 
or devisee of property in another state.”® 


20 Opinion of April 25, 1941, 26th Biennial Report of the Attorney General of Wash- 
ington (1941-1942) 10, 11. 

21 Letter of May 14, 1945, from Attorney General Ralph W. Farris to Governor 
Hildreth, quoted in later opinion of Attorney General ruling that diplomatic and con- 
sular officers could not be exempted from motor fuel tax, and published in Report of 
Attorney General, State of Maine, 1947-1948, p. 110. 

2271 Jurisprudencia Argentina 400; Annual Digest, 1941-42, Case No. 52. 

23 See Harvard Research in International Law, Competence of Courts in Regard to 
Foreign States, Art. 10 of Draft Convention, this JouRNAL, Supp., Vol. 26 (1932), p. 590, 
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The foregoing materials relate primarily to personal or movable property. 
The problem of tax immunity of real property owned by a foreign govern- 
ment has most often come up with respect to property used for consular 
offices or consular residence.** All too frequently authorities of the receiv- 
ing state have failed to distinguish between the status of property owned 
by a consular officer and property owned by the government of the sending 
state. It is believed, however, that there is a growing tendency to recognize 
the immunity from taxation of both personal and real property owned by 
the sending state and used for the clearly public purpose of providing a 
consular office or residence for the consular officer. 

In 1907 the Department of State stated to the Japanese Embassy that: 


. if taxes are levied and collected upon consular premises owned by 
the Imperial Japanese Government in Honolulu, such property is but 
receiving the same treatment as would be accorded similar property 
owned by any Government, within American territory.” 


In opinion NS-5334 of February 18, 1944, the Deputy Attorney General 
of California held that the law of California permits the Chinese Govern- 
ment to purchase real property for use as a Chinese consulate, but that such 
property would not be exempt from taxation unless by treaty, saying: 


. it appears that whereas diplomats and property owned for 
diplomatic purposes enjoy exemption from taxation by international 
usage, no similar immunity has developed in regard to consular officers 
and property. (See 8, Law and Contemporary Problems, 594, 600; 
Conlon, Diplomatic and Consular Immunity from Taxation (Fed. Tax. 
Adm. Research Report No. 9, 1940.) Such a distinction undoubtedly 
arises from the recognition by leading writers on international law of 
the greater necessity for diplomatic relations between nations than for 
the conduct of purely commercial intercourse. ‘‘There being no 
absolute and perfect obligation’’ in regard to commercial affairs, says 
Vattel, ‘‘the nation that wishes to have a consul must procure this right 
by the commercial treaty itself.’’ (Vattel, Law of Nations (Chitty and 
Ingraham, 1857) pp. 147, 148.) See also, for distinction between 
diplomats and consuls, Wilcox v. Luco, 118 Cal. 639.) Apparently 
recognizing this rule, by a number of treaties the United States has 
exempted consular real property from taxation, with certain excep- 
tions. ... 

As tax exemption of consular property has not yet acquired the status 
of international law, but must be specifically granted by treaty, it fol- 
lows that real property in California owned by the Chinese Republic 
for consular purposes would not be tax exempt until such immunity is 
expressly accorded such property by treaty.*® 


and material there cited; E. W. Allen, Position of Foreign States before National Courts 
(1933), pp. 18, 226, 261, 301. 

24 The exemption of embassy and legation property from taxation seems to be clearly 
included within the generally recognized diplomatic immunities, except insofar as local 
taxation may be in the nature of charges for commodities supplied or services rendered, 
such as water rates. 

254 Hackworth’s Digest 783-784. 263 Op. Att. Gen. Cal. 102, 104. 
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It would appear that the Attorney General of California fell into the 
error of confusing the personal status of the consular officer with the status 
of government-owned property. The distinction between immunity of 
diplomatic property and the non-immunity of consular property ordinarily 
refers to property owned by the consular officer as constrasted with property 
owned by a diplomat.?’ Perhaps the attempt to distinguish the govern- 
mental and public character of diplomatic relations from the supposedly 
‘‘commercial’’ and private character of consular affairs, based upon an 
1857 edition of Vattel’s treatise of 1758, lacks reality in the mid-twentieth 
century—at least insofar as consular relations are conducted by full-time 
government officials who cannot in any way be deemed mere representatives 
of private traders. Nevertheless, the office of the Attorney General of 
California has maintained this attitude in a series of subsequent opinions 
dealing with French consular property and the property of the Agency 
which performed consular functions for the French Committee of National 
Liberation prior to our recognition of the Provisional Government of France 
in 1944.25 In Opinion NS-5600 of September 22, 1944 (4 Op. Att. Gen. 
Cal. 201), it was held that the French Agent at San Francisco performing 
normal consular functions was not entitled to exemption from payment of 
personal property taxes on the furniture of the Agency. This position was 
reiterated in Opinion NS-5725 of December 19, 1944,”° although immunity 
was allowed under the Consular Convention of 1853 insofar as related to 
taxes accruing after the American recognition of the Provisional Govern- 
ment of France on October 23, 1944. Deputy Attorney General Stevens 
said: 

The distinction in international law between property owned for 
diplomatic and that owned for consular purposes apparently arises 
from the fact that a consul represents private and commercial interests 


as well as the government itself. (See Vattel, Law of Nations (Chitty 
and Ingraham, 1857), pp. 147, 148.) 


Finally, however, in Opinion 45-187 of December 5, 1945,°° the Attorney 
General held that immunity might be granted, since the Consular Conven- 


27 An examination of the works by Conlon referred to, ‘‘ Express or Implied Exclusions 
from Consumption Excises,’’ 8 Law and Contemporary Problems 594, 600-601 (1941), 
and Diplomatic and Consular Immunity from Taxation (Fed. Tax Adm’rs Research Rept., 
No. 9, 1940), shows that the discussion relates solely to personal exemptions of diplomatic 
and consular officers from taxation on their own property; there is no reference to or 
discussion of exemption of property owned by a foreign state or government. 

28 Cf. Opinion NS—5552, June 21, 1944, 3 Op. Att. Gen. Cal. 393, concerning the 
personal property of an officer of the Agency, in which it was said that ‘‘Diplomats are 
the only public officers of foreign countries accorded personal tax immunity by inter- 
national usage. . . . Even in the case of consuls affirmative action by various nations 
in the form of legislation or treaty has been necessary for them to attain tax exemption.’’ 
The same two works by Conlon were cited. 

294 Op. Atty. Gen. Cal. 382. 306 Op. Atty. Gen. Cal. 287. 
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tion of 1853 was admitted to have been in foree during the time that 
diplomatic relations with France were suspended. He stated that: 


. .. In accordance with an accepted rule of international law, for 
example, personal property of a foreign government devoted to a 
public as distinguished from a business use is not subject to taxation 
in the United States if the foreign government similarly recognizes the 
sovereign immunity from taxation of property owned by the United 
States or one of the component States of that Union. (Opinion NS- 
4136, issued February 26, 1942.) 

Consular officers are appointed primarily for the purpose of protect- 
ing and advancing, in a foreign State, the business and commercial 
interests of the appointing state and its citizens. (Wilson on Inter- 

national Law (3rd ed. 1939), p. 188.) For that reason, if sovereign 
| immunities are to attach to consular representatives and property, it 
is necessary that such protection be accorded by treaty. 

We therefore are unable to agree with the contention of the State 
Department’s legal adviser that the property in question is entitled to 
tax exemption solely because it is owned by a foreign government. 


This same approach by the California Attorney General appears to have 
been carried over in 1945 into the field of personal property acquired by 
the Netherlands Purchasing Commission, when it was shown that the 
Netherlands Government accorded tax exemption to personal property 
belonging to foreign governments. The Attorney General ruled on De- 
cember 4, 1945,*! as follows: 


In opinion NS-4136, issued February 26, 1942 we expressed the view 
that when the United States and a foreign government have expressly 
accepted and adopted as a rule of International law the principle that 
the personal property of either government devoted to the public 
service is not subject to taxation by the other, the local taxing jurisdic- 
tions of California should not levy taxes upon property of that foreign 
government which falls within the designated category. 

As it appears from an interchange of notes between the Secretary of 
State and the Netherlands Ambassador that both the United States and 
Netherlands Governments recognize the immunity from taxation of 
personal property belonging to foreign governments when used by said 
governments for public purposes, it follows that property of the Nether- 
lands Government which corresponds with this classification should be 
exempted from taxation while situated within the taxing jurisdiction 
of the various cities and counties of California. 

The fact remains, however, that sovereign immunity does not neces- 
sarily attach to all governmental activities, for some governmental 
action may be of a business rather than a public character. The United 
States Supreme Court has recognized, for example, that when a state 
elects ‘‘to support a governmental activity through the conduct of a 
business comparable in all essentials to those usually conducted by 
private owners’’ (Allen v. Regents, 304 U. S. 489, 451), such business 
is not entitled to exemption from taxation by another sovereignty. 
(And see Helvering v. Gerhardt, 304 U. S. 405, 419.) And it is 


31 Opinion 45-311, 6 Op. Atty. Gen. Cal. 289, 290. 
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indicated by the statement of the rule announced in Opinion NS-4136, 
in order to be entitled to tax exemption, the property of a foreign 
government must be devoted to a public use... . 

The determination whether property is owned by a foreign govern- 
ment for a public as distinguished from a business purpose is com- 
mitted in the first instance to the sound discretion of the Assessor, whose 
decision is subject to review by the County Board of Equalization. 
In order, therefore, to be entitled to tax exemption, the Netherlands 
Government should supply the Assessor with satisfactory information 
that the property in question will be devoted to a public rather than a 
business use. 


In contrast, the Attorney General of Texas ruled on April 2, 19438, that 
real and personal property owned by a foreign government and used for 
consular purposes in Texas is exempt from ad valorem taxation by the 
State or a political subdivision, the inquiry relating particularly to Mexican 
consulate property.**? The Texas opinion quotes at length from French 
Republic v. Board of Supervisors (supra), and says that the reasons under- 
lying the exemption for personal property in the Kentucky decision are 
equally applicable to the exemption of real property used for consular 
purposes. The opinion added: 


We take it that regardless of the various ways a rule of international 
law may arise, one of the most satisfactory methods would be by the 
mutual recognition of its existence between the governments concerned. 
Since the Republic of Mexico has accorded freedom from taxation to 
the property of our government used for its embassies and consular 
offices in Mexico City, this alone would in our opinion afford the most 
laudable reason for the exemption from taxation by our State and the 
various political subdivisions thereof of the property of the Mexican 
Government located in our State used for offices and housing of its 

. representatives. We should recognize this as a binding obliga- 
tion upon us under international usage and international law. 

It is apparent from the foregoing that we are of the opinion that 
property situated in this State, which is owned and used by the Re- 
public of Mexico for governmental purposes, whether real or personal, 
is not subject to ad valorem taxes by this State or any political sub- 
division thereof, and you are accordingly so advised. 


In its Draft Convention on the Legal Position and Functions of Consuls, 
the Harvard Research in International Law included the immunity of the 
sending state from taxation imposed by the receiving state on all property 
used for the exercise of consular functions. Article 19 of the Draft Con- 
vention provides: 


whether national or local upon an interest in movable or immovable 
property employed by the sending state in the exercise of consular 


A receiving state shall exempt a sending state from any tax or charge 
functions, provided that such exemption need not extend to charges for 


82 Opinion 0-5031, made available by the kindness of Attorney General Price Daniel. 
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special services or assessments for local improvements; and it shall 
exempt such interest of the sending state from any form of attachment 
or execution.** 


In the Comment on this article the Harvard Research stated: 


This article requires the receiving state to grant exemption from 
taxation to the interest of the sending state in property employed for 
consular purposes. The exemption extends only to the interest of the 
sending state in such property... . 


The following national regulations and treaties grant exemption from 
taxation for public consular property : Czechoslovakia, Law, 1927, par. 
126 ; Danzig, Senate Resolution of April 23, 1929; Egypt, Decree, 1884, 
Art. 2; Poland, Law, 1924, Art. 1; Sweden, Memorandum concerning 
fiscal regime applicable to foreign consuls, 1930; Tunis, Decree, 1902, 
Art. 3; U. S.-Germany, 1923, Art. 19; U. S.-Estonia, 1925, Art. 18; 
U. S.-Hungary, 1925, Art. 16; U. S.-Cuba, 1926, Art. 6; Sweden- 
Rumania, 1927, Art. 7; U. S.-Honduras, 1927, Art. 18; U. S.-Austria, 
1928, Art. 15. It would seem that provisions for exemption of public 
consular property are relatively infrequent, but this is perhaps due 
to the fact that such exemption is based on an established principle of 
international law which exempts the property of a foreign sovereign 
from the jurisdiction of the state in so far as it is used for public 
purposes. (Vavasseur v. Krupp (1878), 9 Chancery Division 351; 
Mason v. Inter-Colonial Railway of Canada (1908), 197 Massachusetts 
349.) This has been applied even to exempt from taxation property 
of another state, the use of which could hardly be regarded as public. 
(French Republic v. Board of Supervisors of Jefferson County (1923), 
200 Kentucky 18. See also comment on draft convention on the 
Competence of Courts in regard to Foreign States.) See, however, 
Italy, Memorandum on laws and decrees regulating condition of foreign 
consuls, 1930, specifically denying exemption for public consular 
property.** 


Similar exemption from taxation is specified in many bilateral treaties. 
Apparently the first such provision entered into by the United States was 
the second paragraph of Article XIX of the Treaty of Friendship, Com- 
merce and Consular Rights with Germany signed December 8, 1923, which 
provided: 


Lands and buildings situated in the territories of either High 
Contracting Party, of which the other High Contracting Party is the 
legal or equitable owner and which are used exclusively for govern- 
mental purposes by that owner, shall be exempt from taxation of every 
kind, National, State, Provincial and Municipal, other than assessments 
levied for services or local public improvements by which the premises 
are benefited.** 


33 This JouRNAL, Supp., Vol. 26 (1932), p. 333. 84 Ibid., pp. 333-335. 
8544 Stat. 2132; U. S. Treaty Series 725; this JourNAL, Supp., Vol. 20 (1926), p. 4. 
With the quoted paragraph should be contrasted the preceding paragraph of the same 
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The High Court of Ontario has recently dealt with this problem, in a 
case involving property owned by the Chinese Government and used for its 
Consulate General in Toronto.*® Quoting at length from the Canadian 
Supreme Court decision *’ which had held that municipal taxes could not 
be imposed on foreign legations, the Court said (at pp. 213, 216-217) : 


The only difference, if it is a difference, is that this property is 
employed for public purposes as a consulate, purposes which may not 
be classed as diplomatic purposes. However, as we have seen from 
previous quotations, the immunity of the property of a foreign state 
is not limited to the property of the diplomatic representative but 
applies to such property of the foreign state used for public purposes 
by a Consul. 

The basis of the principle seems to be that the foreign state is immune 
from coactio, direct or indirect... . 


I have, of course, fully recognized that the Reference ** ease in the 
Supreme Court of Canada and many of the authorities referred to deal 
with the property of a foreign Government occupied by an Ambassador 
or diplomatic representative but the ratio decidendi would appear to be 


article, under which tax exemption of consular officers specifically does not cover ‘‘ taxes 
levied on account of the possession or ownership of immovable property situated in, or 
income derived from property of any kind situated or belonging within the territory of 
the State within which they exercise their functions.’’ 

Provisions like those quoted from the German treaty are contained in U. S. treaties 
with Estonia, Art. 18 (Dec. 23, 1925), U. S. Treaty Series 736, 44 Stat. 2379; Hungary, 
Art. 16 (June 24, 1925), U. S. Treaty Series 748, 44 Stat. 2441; Cuba, Art. 6 (April 22, 
1926), U. S. Treaty Series 750, 44 Stat. 2471; Honduras, Art. 18 (Dee. 7, 1927), U.S. 
Treaty Series 764, 45 Stat. 2618; Latvia, Art. 19 (Apr. 20, 1928), U. S. Treaty Series 
765, 45 Stat. 2641; El Salvador, Art. 17 (Feb. 22, 1926), U. S. Treaty Series 827, 46 
Stat. 2817; Austria, Art. 15 (June 19, 1928), U. 8. Treaty Series 838, 47 Stat. 1876; 
Poland, Art. 18 (June 15, 1931), U. S. Treaty Series 862, 48 Stat. 1507; Finland, Art. 21 
(Feb. 13, 1934), U. 8. Treaty Series 868, 49 Stat. 2659; Siam, Art. 14 (Nov. 13, 1937), 
U. S. Treaty Series 940, 53 Stat. 1731; Liberia, Art. 3 (Oct. 7, 1938), U. S. Treaty 
Series 957, 54 Stat. 1751. A somewhat fuller form is used in the Consular Convention 
of March 14, 1947, with the Philippines, Art. 3, Treaties and Other International Acts 
Series (T.I.A.S.), No. 1741. In the Consular Convention of Jan. 12, 1948, with Costa 
Rica, Art. V, T.I.A.S., No. 2045, exemptions are even more explicitly provided for real 
or personal property owned by the sending state and used for consular purposes. To 
similar effect, see the draft Consular Convention with the United Kingdom, signed June 
6, 1951, Art. 12, Senate Ex. O, 82nd Cong., 1st Sess. 

The only recent consular convention signed by the United States which does not 
provide for tax exemption of property owned by the sending state and used for consular 
purposes appears to be that with Mexico, Aug. 12, 1942, U. 8. Treaty Series 985, 57 
Stat. 800. 

86 Yin-Tso Hsiung v. Toronto, [1950] 4 D.L.R. 209, digested in this JouRNAL, Vol. 45 
(1951), p. 595. Although it appeared that the premises were held by the Consul General 
in trust for the Government of the Chinese Republic, the court treated the land and 
premises as being the property of the Chinese Republic. 

37 Reference re Power of Municipalities to Levy Rates on Foreign Legations and High 
Commissioners’ Residences, [1943] 2 D.L.R. 481 (Supreme Court of Canada, 1943). 
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as much that the property is owned by and used for the public purposes 
of the foreign Government as that it is occupied by the Ambassador or 
public Minister of the foreign Government, as indicated in the quota- 
tion from the judgment of Brett L. J. in The Parlement Belge [5 P.D. 
197 (1880)] ... and which was quoted with approval in Compania 
Vascongado v. ‘‘Cristina,’’ [1938] A.C. 485, by Lord Wright at p. 506, 
as mentioned in the judgment of Hudson J. aforesaid... and 
which I repeat here: ‘‘The principle to be deduced from all these cases 
is that, as a consequence of the absolute independence of every sovereign 
authority, and of the international comity which induces every 
sovereign state to respect the independence and dignity of every other 
sovereign state, each and every one declines to exercise by means of its 
Courts any of its territorial jurisdiction over the person of any 
sovereign or ambassador of any other state, or over the public property 
of any state which is destined to public use, or over the property of 
any ambassador, though such sovereign, ambassador, or property be 
within its territory, and, therefore, but for the common agreement, 
subject to its jurisdiction.’’ 

I am therefore of the opinion that the property of a foreign state 
occupied by its Consul and used for the publie purposes of such state 
are not liable to taxation by municipal corporations in this Province.** 


In addition to treaty provisions regarding tax exemption of state-owned 
property used for consular purposes, we find a growing practice to stipulate 
by international agreement that foreign military cemeteries and war 
memorials should be free from taxation.*® A number of treaties contain 


38 The case is of particular interest in view of Michigan State Bridge Commission v. 
Point Edward, [1939] 3 D.L.R. 533, in which the Ontario Court of Appeal held that a 
Michigan governmental body as owner of the international bridge from Port Huron to 
Point Edward was not entitled to immunity from taxation. The Ontario court said in 
that case that plaintiff Michigan political subdivision was not exercising any functions 
in Ontario other than those of its transferror, a private Canadian company which had 
been granted powers to construct and maintain the bridge. An editorial note to the 
1939 opinion reads: ‘‘ Apart from the law’s recognition of diplomatic immunity, purely 
as a matter of grace, foreign States are entitled to no special privileges or exemptions 
from the general law of the land.’’ (p. 533.) 

Similarly in 1942 the Supreme Court of Ceylon held in Superintendent of the Govern- 
ment Soap Factory, Bangalore, v. Commissioner of Income Tax, 43 New Law Reports, 
Ceylon, 439, that the profits made in Ceylon by the Mysore Government Soap Factory 
could be taxed by Ceylon without violation of international law. The Ceylon court held 
that the State of Mysore had no position in international law and could not invoke any 
immunity arising by virtue of international law. The court added: ‘‘There appears, 
however, to be no principle of International Law precluding the legislature from enact- 
ing legislation imposing on a foreign State liability to pay income tax. On the other 
hand, unless the foreign State submits to the jurisdiction, there is no power or authority 
to enforce such liability.’’ 

89 See, for example, agreements between the United States and Belgium, effected by 
notes exchanged June 6 and July 23, 1947, T.I.A.S. 1672, 61 Stat. 3352; Italy, Sept. 13 
and 24, 1946, T.I.A.S. 1713, 61 Stat. 3750; France, Oct. 1, 1947, T.I.A.S. 1720, 61 Stat. 
3767; Hungary, June 18, July 25, and Aug. 9, 1946, T.I.A.S. 1748, 61 Stat. 3898; The 
Netherlands, April 11, 1947, T.I.A.S. 1777, 61 Stat. 4037; Rumania, June 19 and 28, 
1946, T.I.A.S. 1796, 61 Stat. 4042. 
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arrangements for exemption from taxes of foreign government property 
used for defense purposes, either customs duties and other taxes on imported 
articles or more general taxation being dealt with.*° On the other hand, 
bilateral treaties may specify that no immunities from taxation shall be 
enjoyed merely because of ownership or control by a foreign state when 
commercial activities are involved. Thus the most recent commercial 
treaties concluded by the United States contain a paragraph to the effect 
that 
No enterprise of either High Contracting Party which is publicly 
owned or controlled shall, if it engages in commercial, manufacturing, 
processing, shipping or other business activities within the territories 
of the other High Contracting Party, claim or enjoy, either for itself or 
for its property, immunity therein from taxation, from suit, from 
execution of judgment, or from any other liability to which a privately 
owned or controlled enterprise is subject therein.* 


To sum up, the evidence in support of a rule of international law accord- 
ing immunity from taxation includes the affirmations made in the 1941- 
1942 exchange of notes by the United States and the United Kingdom, 
similar statements made in domestic correspondence by the Department of 
State, the view of The Netherlands referred to in the California opinion on 
property of The Netherlands Purchasing Commission, the decisions of the 
Kentucky and Ontario courts, the opinions of the Attorneys General of 
Massachusetts, Connecticut, California (with some qualifications), Michigan 
and Texas, the passage quoted from Hyde’s International Law, and the 
preponderance of the treaty provisions which have dealt with the subject. 


40 See, for example, Agreement with Denmark for the Defense of Greenland, April 9, 
1941, Ex. Agr. Ser. 204, 55 Stat. 1245; Agreement with Liberia for Construction of a 
Port, Dec. 31, 1943, Ex. Agr. Ser. 411, 58 Stat. 18357; Agreement with Canada on Pro- 
vincial and Municipal Taxation on United States Defense Projects, Aug. 6 and 9, 1943, 
Ex. Agr. Ser. 339, 57 Stat. 1065. 

Covering primarily duty-free treatment and exemption from internal taxation on im- 
portation or exportation of property, see for example Agreement with the Philippines, 
March 14, 1947, T.I.A.S. 1775, 61 Stat. 4019; and Mutual Defense Assistance Agreements 
signed Jan. 27, 1950, with Belgium, T.I.A.8S. 2010; Denmark, T.I.A.S. 2011; France 
T.LA.S. 2012; Italy, T.I.A.S. 2013; Luxembourg, T.I.A.S. 2014; The Netherlands, 
T.LA.S. 2015; Norway, T.I.A.S. 2016; signed January 26, 1950, with Korea, T.1.A.S. 
2019; and May 23, 1950, with Iran, T.I.A.S. 2071. 

41 Treaty of Friendship, Commerce and Navigation with Italy, signed Feb. 2, 1948, 
T.I.A.S. 1965, Art. 24, par. 6. To like effect, see Art. 15 of the Treaty of Friendship, 
Commerce and Navigation with Ireland, signed Jan. 21, 1950, T.I.A.S. 2155; Art. 18 
of the Treaty of Friendship, Commerce, and Economic Development with Uruguay, signed 
Nov. 23, 1949, Senate Ex. D, 81st Cong., 2d Sess.; Art. 14, Treaty of Friendship, Com- 
merce and Navigation with Greece, signed Aug. 3, 1951, with Department of State 
Press Release No. 700, Aug. 3, 1951; Art. 18, Treaty of Friendship, Commerce and 
Navigation with Israel, signed Aug. 23, 1951, Senate Ex. R, 82nd Cong., 2d Sess.; Art. 
18, Treaty of Friendship, Commerce and Navigation with Denmark, signed Oct. 1, 1951, 
Senate Ex. I, 82nd Cong., 2d Sess. 
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However, in opposition to the proposition that international law requires 
such immunity, there may be found earlier statements by the Department 
of State (all prior to the 1941-42 exchange of notes) ; court decisions from 
New York, Ontario, Ceylon and Argentina; the position taken by the At- 
torney General of Maine; the attitude of the Attorney General of Cali- 
fornia in situations involving consular property or that used for other 
purposes not deemed sufficiently ‘‘public’’; and the recent treaty provisions 
denying immunity from taxation when foreign states engage in commercial 
enterprises. So far as the court decisions are concerned, the weight of each 
of those denying immunity becomes dubious under its particular cireum- 
stances: in the New York case, ownership was through a New York corpora- 
tion which held title to the land, and the taxes were finally remitted; in the 
earlier Ontario case the entity taxed was merely a political subdivision, 
while the decision granting immunity is more recent; the Ceylon court was 
dealing with the Indian State of Mysore which was admittedly not a ‘‘state’’ 
in the international law sense; and in the Argentine case we have the 
peculiar character of inheritance and bequests as a field in which sovereign 
immunity is usually denied. 

On principle, tax exemption appears to be a logical accompaniment of the 
principle of immunity of foreign state-owned property from judicial process. 
The immunity from suit of a foreign sovereign state is usually regarded as 
extending to its public property (with certain exceptions in the ease of real 
property and of succession; ‘*? and in American practice some question 
whether possession by the government is necessary in order to have immuni- 
ity **). ‘‘So far as jurisdiction is concerned, there is no difference between 
suits against a sovereign directly and suits against its property.’’** Sover- 
eign immunity applies in the case of proceedings brought in rem against, or 
suits involving directly, government-owned vessels and other types of gov- 
ernment-owned property.*® Even in those cases where a judgment may 


42 See Harvard Research in International Law, Art. 9, loc. cit. (supra, note 23), pp. 
572-590; C. Fairman, ‘‘Some Disputed Applications of the Principle of State Immunity,’’ 
this JOURNAL, Vol. 22 (1928), p. 566; Allen, op. cit. (supra, note 23), at p. 15. 

43 Long v. The Tampico, 16 Fed. 491 (S.D.N.Y. 1883) ; The Johnson Lighterage No. 24, 
231 Fed. 365 (D.N.J. 1916); The Navemar, 303 U. S. 568 (1938); Ervin v. Quintanilla, 
99 F.(2d) 935 (5th Cir., 1938). Cf. Republic of Mexico v. Hoffman, 324 U. 8. 30 (1945). 

44 Hassard v. United States of Mexico, 29 Mise. (N. Y.) 511, 512 (1899), affirmed on 
Opinion below, 46 App. Div. 623, 61 N. Y. Supp. 939 (1st Dept., 1899) ; aff’d. 173 N. Y. 
645, 66 N. E. 1110 (1903). 

45 Vavasseur v. Krupp, 9 Ch. Div. 351 (Ct. App. 1878); Berizzi Bros. Co. v. S. S. 
Pesaro, 271 U. 8. 562 (1926); Banque de France v. Equitable Trust Co., 33 F.(2d) 202 
(8.D.N.Y. 1929) ; Auer v. Costa, 23 F. Supp. 22 (D. Mass., 1938) ; 2 Moore’s Digest 591; 
I Oppenheim, International Law (7th ed., 1948) §115a; Hyde, International Law (2d 
ed., 1945), Vol. 2, pp. 844-845; Fenwick, International Law (3d ed., 1948), p. 308. Cf. 
Loewenfeld, ‘‘Some Legal Aspects of the Immunity of State Property,’’ 34 Grotius 
Society Transactions (1948) 111. 
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properly be had against a sovereign state, the latter’s property has been held 
immune from execution process.*® 

Various reasons for tax immunity are discussed in the opinions which 
grant it. Some point to the impossibility of collecting any taxes, since 
foreign states and their property are not subject to suit or judicial process. 
Some refer to the imposition of taxes on a foreign state as an affront to its 
sovereignty, an interference with its independence, or a denial of its 
equality with the taxing state. In most of the cases where exemption is 
granted there appears no sufficient reason why the state should be expected 
or required to contribute to the cost of operating the government of a 
foreign state within whose borders some of its property may be located. 
Frequently in the situations which have arisen the two states are co-operat- 
ing closely in war or other emergency, and the presence of the foreign 
state’s property is for a purpose beneficial to both states, while any revenue 
derived from taxes would be far too small to offset the friction and bad 
feeling likely to result. During World War II the mutual war effort would 
not have been furthered if Connecticut had taxed British-owned machinery 
in a plant producing munitions, or if California had imposed sales taxes 
on military aircraft produced for the British Government. Any attempt to 
tax a military cemetery for those who died in battle against a common foe 
would obviously cause resentment. With these examples in mind it is easy 
to see reasons for tax exemption. In the case of more prosaic governmental 
functions, such as the maintenance of consular offices, the emotional appeal 
is less but the contribution to friendly and mutually beneficial international 
relations is as real. On the other hand, mounting costs of government are 
likely to cause taxing authorities to seek new sources of income, and to 
ask why foreign government property should be treated differently from 
other types of property. As needs for revenue increase and as foreign 
government-owned property is more frequently found within many states, 
it becomes highly desirable that questions of tax exemption be covered 
specifically by agreements between the states concerned. In the fields 
where such agreements have been common (consular property, military 
cemeteries, defense installations, and the like), there is no doubt as to the 
clearly public purpose of the property involved. The use of these agree- 
ments, combined with the practice discussed above, appears to be bringing 
about a situation in which it will become generally recognized that inter- 
national law provides for the tax exemption of foreign state-owned property 
used for functions generally accepted as public. 

It is by no means clear, however, that the same result is either probable 


46 Dexter and Carpenter v. Kunglig Jarnvagsstyrelsen, 43 F.(2d) 705 (2d Cir., 1930), 
this JouRNAL, Vol. 25 (1931), p. 360, cert. den., 282 U. 8. 896 (1931) ; Duff Development 
Co. v. Government of Kelantan, [1924] A.C. 797; von Hellfeld v. Fiskus des Russischen 
Reiches, 29 Zeitschrift fiir Internationales Recht 417 (1910), translation in this JoURNAL, 


Vol. 5 (1911), p. 490. 


nt 
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or desirable when we are dealing with property used for purposes which 
seem more commercial than governmental. Throughout the world many 
governments are engaging in all sorts of activities which only a few years 
ago would never have been considered as falling within the governmental 
sphere. There seems to be a clear trend in international law and practice 
toward limiting the doctrine of sovereign immunity from judicial process 
when such activities are involved.*? Although the courts of the United 
States do not as yet distinguish 
of a foreign state from those considered ‘‘private’’ or 


governmental’’ or ‘‘sovereign’’ activities 
‘‘commercial,’’ there 
are hints that such a line may be drawn.** The Department of State has at 
times been of the opinion that immunity from suit *® or from taxation °° 
need not be accorded foreign governments when they carry on commercial 
activities. In 1923 the Kentucky court did not differentiate the purchase 
of tobacco for the French tobacco monopoly from those operations more 
usually deemed public functions; *' but the commercial treaties referred 
to ** clearly provide against immunity from taxation (or judicial process) 
when a foreign government engages in commercial or business activities 
within the taxing states. The emphasis on ‘‘public purpose’”’ in the diplo- 
matic correspondence and opinions of attorneys general of the World War 
II epoch suggests that tax immunity should be confined to foreign state 
activities regarded as ‘‘public.’’ Of course any such line between ‘‘ public’’ 
and ‘‘non-sovereign’’ functions of a foreign state is difficult to draw. 
Property owned by a foreign state and used for a consulate should not be 


‘ 


held to lose its ‘‘public’’ character because consular officers perform fune- 
tions in connection with promotion and facilitation of foreign trade. Cer- 
tainly the purchase or production of munitions by a foreign government 


‘ 


should not be classified as ‘‘non-sovereign’’ in nature, merely because the 


purchase and sale of goods or their manufacture may ordinarily be re- 


47 See Harvard Research in International Law, Competence of Courts in Regard to 
Foreign States, this JOURNAL, Supp., Vol. 26 (1932), p. 451; E. W. Allen, Position of 
Foreign States before National Courts (1933), pp. 301-302; Hervey, ‘‘Immunity of 
Foreign States When Engaged in Commercial Enterprise,’’ Mich. Law Rev., Vol. 27 
(1929), p. 751; Fensterwald, ‘‘Sovereign Immunity and Soviet State Trading,’’ Harv. 
Law Rev., Vol. 63 (1950), p. 614; note, Yale Law Journal, Vol. 58 (1948), p. 176. 

48 See Judge Mack’s opinion in The Pesaro, 277 Fed. 473 (S.D.N.Y. 1921); Justice 
Frankfurter’s concurring opinion in Republic of Mexico v. Hoffman, 324 U. S. 30, 38 
(1945). On April 9, 1948, a press officer of the Department of State announced that the 
policy of requesting immunity for foreign government-owned and government-operated 
merchant vessels might be reconsidered. The New York Times, April 10, 1948, p. 27, 
col. 3. 

49 See Secretary of State Lansing to the Attorney General, Nov. 3, 1918, 2 Hackworth’s 
Digest 429; Department of State to Italian Embassy, March 31, 1921, ibid. 437; com- 
munication from Department of State on Aug. 2, 1921, quoted in The Pesaro, 277 Fed. 
473, 479-480, note 3 (S.D.N.Y. 1921). 

50 See note 6 supra. 51 See p. 240 supra. 

52 See note 41 supra. 
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garded as ‘‘commercial.’’ Perhaps the test should take more account of 
the ultimate purpose of the whole enterprise than of the particular trans- 
action involved. Despite the difficulty in defining the exact division be- 
tween ‘‘public’’ and ‘‘non-sovereign’’ functions, it is submitted that in the 
conclusion of treaties and in the formulation of more general rules of inter- 
national law in this field such a differentiation should be made. Immunity 
from taxation should be the rule when the activities concerned are those 
normally and traditionally regarded as governmental in character; but 
when a foreign state engages in trading operations of a type generally open 
to private persons there seems no need to better its competitive position or to 
shift tax burdens to others through giving it exemption from taxes. 


ADMINISTRATIVE NATURALIZATION ABROAD OF 
MEMBERS OF THE ARMED FORCES OF THE 
UNITED STATES 


By Henry B. HAzarp 


Formerly Designated Representative, Immigration and Naturalization 
Service, U. S. Department of Justice 


I. NATIONAL STATUS OF ALIENS DURING WAR 


The national status of an individual is a matter of importance at all 
times, and is becoming increasingly so. It assumes special significance 
during hostilities between states. An extreme case is that of the dual na- 
tional of two states that are at war with each other. In such a situation it 
has been said somewhat whimsically that ‘‘he runs the risk of being shot 
in the chest by one belligerent and in the back by the other!’’ An alien 
combatant with the nationality of a country against which he is waging 
war runs the risk, in case of capture, of being hanged or shot for treason or 
as a spy. The nationality of the country that he is serving is, therefore, 
a measure of protection to him. The favorable effect naturalization has 
upon the morale of the members of the armed forces who voluntarily ask 
for and accept the privilege is a factor of tremendous importance. 


II. SpecrAL Minitary CoNnpITIONS MINIMIZING REQUIREMENTS FOR 
NATURALIZATION 

By states generally 

Performance of military or other special service to the government of a 
naturalizing country has been recognized by many states as a condition 
shortening or eliminating the usual required period of residence. This 
was true of 34 foreign states in 1929, some of the provisions dating back 
nearly a century (Greece since 1856).* Conversely, the nationality of a 
country could be lost in some instances through employment in the service 
of a foreign government without permission of the home government—re- 
gardless of such permission in others.® 


1 Harvard Law School, Research in International Law, Part I, The Law of Nationality ; 
this JouRNAL, Spec. Supp., Vol. 23 (1929), Appendix No. 1 (An analysis of the na- 
tionality laws of various states), pp. 93-94. 

2 Ibid., p. 92 (Bk. I, See. I, Ch. I, Art. 22, Greek Civil Law, No. 391 of Oct. 29, 1856). 

3 See supra, note 1, Appendix No. 1, pp. 101, 104. 
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By the United States of America 


The United States of America, throughout its history, has been an immi- 
erant-receiving country. From 1820 (when the statistical records upon 
the subject began to be compiled), to June 30, 1950, there had been 
39,325,482 aliens who had arrived here.* It is a natural consequence that 
from time to time there should be many non-citizens offering their services 
to the military authorities, or made subject by law to military duty for the 
United States. To meet this situation and as a recognition of the high 
quality of service being performed, the Congress of the United States has 
from time to time enacted legislation facilitating the acquisition of United 
States citizenship by such persons acquitting themselves honorably. Con- 
ditions surrounding the prosecution of modern warfare in which the United 
States of America has been engaged, have resulted, during hostilities, in the 
conferring of United States citizenship upon loyal members of its armed 
forces upon all continents of the globe. 

In such an article as this, the terms of the extensive provisions for granting 
citizenship within the United States can be touched upon only briefly. 
The first general naturalization statute of the United States was the Act of 
March 26, 1790.5 But this nation enacted the first law giving special ex- 
emptions to members of its armed forees seeking citizenship, on July 17, 
1862, during the internal war then in progress.® 


III. SumMaAryY OF SpEcIAL LEGISLATION OF THE UNITED STATES FOR 
MempBers OF Its ARMED FORCES 

Prior to World War I 

A brief review of the legislation of this country prior to World War II 
will serve to clarify its attitude toward veterans of its fighting groups. 
Prior to the participation by the United States of America in World War I, 
there were two principal statutes for the naturalization of members serving 
loyally in its armed forces. The first of these was the one of 1862.7 It 
provided for the naturalization of honorably discharged members of the 
Armies of the United States, without a declaration of intention to become 
a citizen (the so-called ‘‘first paper’’), and with proof of but one year’s 
residence in the United States and of good moral character. This measure 
was modified by Section 2 of the Act of May 9, 1918,° making it effective 
only as to aliens who, prior to January 1, 1900, served in such forces and 
were honorably discharged therefrom. The 1862 statute was repealed by 
the Nationality Act of 1940.° 


4 Table 1, Annual Report of the Commissioner of Immigration and Naturalization of 
the United States for the fiscal year ended June 30, 1950. 

51 U.S. Statutes at Large 103-104. 

612 Stat. 597; Sec. 2166, U. S. Revised Statutes. 

7 Ibid. 840 Stat. 547; 8 U. S. Code 395. 

9 See. 504, Act of Oct. 14, 1940; 8 U. S. Code 904. 
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The second measure was that of July 26, 1894,1° which applied to honor- 
ably discharged members of the United States Navy or Marine Corps after 
five consecutive years of service in the Navy or one enlistment in the Marine 
Corps. Such aliens were eligible for naturalization without any declara- 
tion of intention, upon proof of good moral character and of service and 
honorable discharge. This law was repealed by the Act of May 9, 1918.1? 
At some periods, even in times of peace, when voluntary enlistments of 
citizens were not up to government needs, enlistments in our armed forces 
were received of aliens who had made their declarations of intention to be- 
come citizens but who had not yet become naturalized. 

The Act of June 30, 1914,'° provided for the immediate naturalization 
of enlisted men of the United States Navy, Marine Corps, Revenue-Cutter 
Service, and the Naval Auxiliary Service, after at least four years of honor- 
able service. No declaration of intention or proof of residence on shore 
was required. Naturalization was a summary proceeding. This measure 
also was repealed by Section 2 of the Act of May 9, 1918.*° 


During World War I 


The United States of America was officially at war from April 6, 1917," 
to July 2, 1921.15 During this period there was a flood of legislative meas- 
ures in the interest of conferring citizenship expeditiously upon members 
of the United States armed forces. The language of portions of them was 
intricate and baffled attempts at their interpretation. 

The Act of May 22, 1917,1° made possible the naturalization of non-citi- 
zens who were not nationals of countries at war with the United States, who 
had declared their intention to become citizens, and who had enlisted in, and 
been discharged from, the Naval Reserve forces after honorable service in 
time of war for a period of not less than one year. No proof of residence 
on shore was necessary. No further requirement than proof of good moral 
character and a certificate from the Secretary of the Navy of the honorable 
service was essential. This measure was repealed by Section 3, Act of 
February 28, 1925.17 

Former citizens of the United States who had expatriated themselves 
after August 1, 1914, by taking an oath of allegiance to one of the Allied 
countries in order to enlist in its armed forces and who had so enlisted and 
were honorably discharged, were permitted by the Act of October 5, 1917,** 
to resume United States citizenship by taking an oath of allegiance to this 
nation. This could be done, if abroad, before a consular officer of the 
United States; if in the United States, before a naturalization court. This 
measure was repealed and superseded by Subdivision 12 of Section 4, Act 


10 28 Stat. 124. 11 See. 2, 40 Stat. 547. 
1238 Stat. 395. 1340 Stat. 546-547. 
1440 Stat. 1. 1542 Stat. 105. 

1640 Stat. 84. 1743 Stat. 1081. 


1840 Stat. 340. 
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of June 29, 1906, as amended by the Act of May 9, 1918,1® which was to the 
same effect. 


The Veterans’ Law of May 9, 1918 


With the Act of May 9, 1918,?° there were incorporated into the naturali- 
zation laws, in behalf of members of the armed forces of the United States, 
some of the most vague, complex and intricate provisions which have ap- 
peared in any nationality law of the United States. That measure amended 
Section 4 of the basic Naturalization Act of June 29, 1906, adding thereto 
the 7th, 12th and 13th subdivisions relating to the same subject. Some of 
the provisions were of an emergency nature and expired with the conclu- 
sion of World War I; others continued for various periods after that war. 

Those provisions which were effective during wartime waived, in the 
cases of persons serving in the military or naval forces of the United States, 
the usual requirements of a certificate of the alien’s lawful arrival in the 
United States for permanent residence, the declaration of intention of be- 
coming a citizen, the usual period of residence in the United States and 
residence within the jurisdiction of the naturalization court, proof of good 
moral character and attachment to the principles of the Constitution of the 
United States during the specified period, the then usual 90-day wait after 
filing the petition for naturalization before final action, and naturalization 
fees. 

This legislation included special provisions for the naturalization of the 
following members of the United States armed forces with satisfactory 
service: native-born Filipino declarants, alien or non-citizen Puerto Ricans, 
alien declarants and certain other persons serving such forces at the termi- 
nation of World War IJ, and persons honorably discharged for disability 
incurred in line of duty. The Act of July 19, 1919,7! gave until March 3, 
1924, to honorably discharged members of the United States military and 
naval forces of World War I, the benefits of such wartime legislation, and 
American Indians were permitted to be naturalized under the Act of 
November 6, 1919.*? 


Overseas petitions for naturalization under Act of May 9, 1918 


The Act of May 9, 1918, authorized a procedure for the naturalization of 
members of the armed forces of the United States while they were outside 
the limits and jurisdiction of the United States, principally in Europe. It 
provided that: 


Any alien, who, at the time of the passage of this Act [of May 9, 
1918], is in the military service of the United States, who may not be 
within the jurisdiction of any court authorized to naturalize aliens, 
may file his petition for naturalization without appearing in person in 


1940 Stat. 545-546; 8 U. S. Code 18. 2040 Stat. 542-547. 
2141 Stat. 222. 2241 Stat. 350. 
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the office of the clerk of the court and shall not be required to take 
the prescribed oath of allegiance in open court. The petition shall 
be verified by the affidavits of at least two credible witnesses who are 
citizens of the United States, and who shall prove in their affidavits 
the portion of the residence that they have personally known the ap- 
plicant to have resided within the United States. The time of military 
service may be established by the affidavits of at least two other citizens 
of the United States, which, together with the oath of allegiance, may 
be taken in accordance with the terms of section seventeen hundred and 
fifty of the Revised Statutes of the United States after notice from and 
under regulations of the Immigration and Naturalization Service.** 


Unfortunately this legislation did not prove to be very effective in ac- 
ecomplishing its laudable purpose, possibly due to the fact that the pro- 
cedure primarily was neither judicial nor administrative, and because the 
civil and military processes were not clearly differentiated. 

An officer of the then Bureau of Naturalization was detailed to act in 
an advisory capacity to the various representatives of the United States 
armed forces (the American Expeditionary Forces), principally in Europe. 
The petitions for naturalization were signed overseas by the enlisted men, 
were verified as to their service with our armed forces by at least two of 
their comrades, and the oath of allegiance to the United States administered 
to the applicants by one of the United States military commissioned officers. 
But the candidates did not acquire citizenship until the petitions for 
naturalization had been forwarded to the United States, had been verified 
in this country by the affidavits of at least two citizen witnesses as to the 
particular candidate’s residence in the United States, and had been filed in 
a naturalization court here. In addition, a judgment or decree of naturali- 
zation had to be signed and entered in each ease by a qualified naturalization 
judge of such court. 

It is estimated that approximately 25,000 members of the United States 
armed forces had filed petitions for naturalization in France, England and 
Italy, under the 1918 law, of whom but about 200 had their petitions com- 
pleted by witnesses and the action of the courts. The then Bureau of 
Naturalization apparently had not presented the others to the courts. The 
unfortunate petitioners whose applications had not been judicially acted 


upon lost their opportunity when the Congress, in a statute approved May 
25, 1932,74 declared : 


All petitions for citizenship made outside the United States in ac- 
cordance with the seventh subdivision of section 4 of the Naturalization 
Act of June 29, 1906, as amended, upon which naturalization has not 


been heretofore granted, are hereby declared to be invalid for all 
purposes. 


28 The pertinent portion of that section of the Revised Statutes provided for taking 
an oath or affirmation before a United States legation or consular officer. 
2447 Stat. 165; 8 U. S. C. 392 b. 
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Other legislation for veterans of the United States, prior to January 13, 
1941 (effective date of the Nationality Act of 1940) * 

The Act of July 19, 1919,°° gave to honorably discharged members of the 
military and naval forces of the United States during World War I the 
benefits of the wartime legislation already described. 

American Indians were permitted to be naturalized without the usual 
requirements after honorable discharge from service for the United States 
in World War I, by the Act of November 6, 1919.?? 

Other special statutory provisions which had been in force prior to 
January 13, 1941, the effective date of the Nationality Act of 1940, for the 
naturalization of applicants who had served honorably in the armed forces 
of the United States, included the Act of May 26, 1926,°8 March 4, 1929,*° 
May 25, 1932,°° June 24, 1935,*! additional Act of June 24, 1935,5* August 
23, 1937,°° and Act of June 21, 1939.°* The necessary limitations of space 
in this article do not permit the discussion of these and certain other legis- 
lative measures upon the subject as contained in the Nationality Act of 
1940, and its various amendments and supplementary provisions, except 
the provisions of the Second War Powers Act of March 27, 1942.°° 


IV. NATURE OF NATURALIZATION PROCEEDINGS OF VARIOUS 
STATES OF THE WoRLD 


In states generally 


In a majority of the various states of the world, the power to naturalize 
individuals has been a function of the executive or administrative branch 
of the government, with some qualifications.*® 


Stat. 1137. 26 4] 

Stat. 350. 28 44 

Stat. 1546. 3047 Stat. 
Stat. 395. 3249 Stat. ; 
Stat. 743. 38453 Stat. 

35 See detailed summary, ‘‘ Naturalization privileges for members and veterans of 
the Armed Forces [of the United States],’’ by Reuben Speiser, Attorney, General 
Counsel’s Office, U. S. Immigration and Naturalization Service, Washington, D. C., in 
Monthly Review of that Service, Vol. IX, No. 4 (Oct., 1951), pp. 45-48. 

36 See Harvard Research in International Law, Appendix No. 1, supra (note 1) 
84-86: Afghanistan, Albania, Algeria, Australia, Austria, Belgian Congo, Belgium, 
Bolivia, Brazil, Bulgaria, Canada, Chile, China, Costa Rica, Dominican Republic, Ecuador, 
Egypt, Estonia, Finland, France, French Indo-China (Cochin China), Germany, Great 
Britain, Greece, Guatemala, Haiti, Honduras, Hong Kong, Hungary, Iceland, Iraq 
(Mesopotamia), Italy, Japan, Latvia, Lithuania, Nicaragua, Norway, Palestine, Panama, 
Paraguay, Poland, Portuguese East Africa, Rumania, Russia (Soviet Union), Salvador, 
Siam, Spain, Sweden, Switzerland, Syria, Tunis, Turkey, Union of South Africa, 
Uruguay, Venezuela, and Yugoslavia. See also: Flournoy and Hudson, A Collection of 
Nationality Laws (New York: Oxford University Press, 1929). 
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In the United States of America 


From the first naturalization statute enacted in the United States of 
America in 1790,°7 under the Congressional authority granted by the Fed- 
eral Constitution ** ‘‘To establish an uniform rule of naturalization,’’ the 
power to naturalize has been conferred by statute generally upon the more 
important courts, both Federal and State.*® 

However, in naturalization proceedings in the United States there has 
been a growing emphasis upon the administrative process.*? This has 
been true especially since the Act of Congress of June 26, 1926,* which has 
been continued in substance by Section 333 of the Nationality Act of 1940.4? 
This provides that a naturalization examiner of the United States Immigra- 
tion and Naturalization Service may be designated (originally by the nat- 
uralization judge—later by the Commissioner or a Deputy Commissioner 
of Immigration and Naturalization) ‘‘to conduct preliminary hearings 
upon petitions for naturalization.’’ The function of the designated ex- 
aminer is somewhat similar to that of a master in chancery. 

The law authorizes the designated examiner ‘‘to take testimony concern- 
ing any matter touching or in any way affecting the admissibility of any 
petitioner for naturalization, to subpena witnesses, and to administer oaths, 
including the oath of the petitioner to the petition for naturalization and 
the oath of petitioner’s witnesses.’’ The findings of the designated ex- 
aminer upon any such preliminary hearing ‘‘shall be submitted to the 
court at the final hearing upon the petition with a recommendation that 
the petition be granted, or denied, or continued, with the reasons therefor. ”’ 
The measure provides that the naturalization judge to whom the findings 
and recommendations are submitted ‘‘shall, if he approve such recommenda- 
tions, enter a written order with such exceptions as the judge may deem 
proper.’’ #8 

37 Act of March 27, 1790, Vol. 1, Statutes at Large, pp. 103-104. 

38 Art. 1, See. 8, Cl. 4. 

39 (a) Exclusive jurisdiction to naturalize persons as citizens of the United States 
is hereby conferred upon the following specified courts: District Courts of the United 
States now existing, or which may hereafter be established by Congress in any State, 
District Courts of the United States for the Territories of Hawaii and Alaska, and for the 
District of Columbia and for Puerto Rico, and the District Court of the Virgin Islands 
of the United States; also all courts of record in any State or Territory now existing, 
or which may hereafter be created, having a seal, a clerk, and jurisdiction in actions at 
law or equity, or law and equity, in which the amount in controversy is unlimited.’’ 
See. 301 (a), Act of Oct. 14, 1940; 54 Stat. 1140; 8 U. S.C. 701. 

40 See articles by the author: ‘‘The Trend toward Administrative Naturalization,’’ in 
The American Political Science Review, Vol. XXI, No. 2 (May, 1927), pp. 342-349; and 
‘Some Administrative Phases of Naturalization in the United States of America,’’ in 
Zeitschrift fiir Volkerrecht (Frankfurt, Germany), Bd. XVI, Heft 4/5 (1932), pp. 786- 
794, especially footnote 8. 

4144 Stat. 709-710. 42 54 Stat. 1156; 8 U.S. C. A. 733 (a). 

438 U.S. C. A. 733 (b). 
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This same section permits the court to waive the examination of the 
petitioner and his witnesses under oath before the court and in the presence 
of the court where a designated examiner has conducted the preliminary 
hearing. The petitioner, however, upon his demand, may, with his wit- 
nesses, be examined under oath before and in the presence of the court. 
This is a safeguard against possible usurpation of authority by the examiner. 

It is a fact, however, that for many years the naturalization courts have 
accepted a large percentage of the recommendations submitted to them by 
the examiners of the Immigration and Naturalization Service as to the action 
to be taken upon petitions for naturalization. 


V. ADMINISTRATIVE NATURALIZATION ABROAD DuriINGc Worup War II or 
MEMBERS OF THE ARMED FORCES OF THE UNITED STATES 


When the war clouds presaging World War II were gathering, the author, 
recalling the unfortunate predicament of the thousands of overseas vet- 
erans who were misled during World War I into believing that they had 
been admitted to citizenship of the United States of America, drafted a 
measure for the administrative naturalization abroad of members of the 
armed forces of the United States serving honorably. The draft measure 
included provisions also for the judicial naturalization expeditiously of 
members of the service, where practicable, while they were still in the 
United States. This measure, with slight modifications, became Sections 
701 and 702 of the Second War Powers Act of March 27, 1942.*4 

Concerning the power of the Congress to confer upon an administrative 
rather than a judicial agency of government the authority to grant the 
privilege of citizenship upon application, the Supreme Court of the United 
States twenty-five years ago said in the Tutun naturalization case: 


The United States may create rights in individuals against itself and 
provide only an administrative remedy. ... It may provide a legal 
remedy, but make resort to the courts available only after all adminis- 
trative remedies have been exhausted. . . . It may give to the indi- 
vidual the option of either an administrative or a legal remedy... . 
Or it may provide only a legal remedy. . . .*° 


An examination of the naturalization statutes reveals that the Congress had 
gradually enlarged the scope and nature of the naturalization work of the 
Immigration and Naturalization Service until the naturalization system by 
the outbreak of World War II had become largely administrative. This 
attitude in effect was a compliment to the quality of the administration 
supplied. 


4456 Stat. 182, 187; 8 U. 8. C. 1001-1005; as amended by the Act of Dec. 22, 1944 
(58 Stat. 886; 8 U. 8. C. 1001, 1002). 
45 Tutun v. U. 8. (1926), 270 U. S. 576-577. 
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Requirements and exemptions under the Second War Powers Act 


The formal requirements to be met, under the Second War Powers Act, by 
applicants for naturalization in the armed forces of the United States, 
whether they were in or out of the United States, consisted primarily of the 
following: (1) lawful entry into the United States, including its territories 
and possessions, but not necessarily for permanent residence; (2) honorable 
service in the United States armed forces prior to December 28, 1945, and 
filing of the petition for naturalization not later than December 31, 1946; 
(3) good moral character; (4) attachment to the principles of the Constitu- 
tion of the United States; and (5) favorable disposition toward the good 
order and happiness of the United States. 

Such candidates were exempted from the following requirements 
limitations: (a) age (majority); (b) race; (¢) restrictions relating 
the naturalization of alien enemies; (d) specified periods of residence 
the United States and in a State, and within the jurisdiction of the naturali- 
zation court; (e) declaration of intention (‘‘first citizen paper’’); (f) 
speaking English, signing the petition in the applicant’s own handwriting, 
and being examined as to an understanding of the fundamental principles 
of the Constitution of the United States; (g) waiting at least 30 days after 
filing the petition for naturalization for the final hearing upon it; (h) 
supplying any photographs of himself; and (i) paying any naturalization 
fees. 


Procedures for putting the new naturalization legislation into effect 


After consultation between appropriate officials of the Immigration and 
Naturalization Service, and the War and Navy Departments (both of which 
gave the most complete support and co-operation), the necessary instructions 
were drafted by the Commissioner of Immigration and Naturalization to 
regulate the procedures. The War and Navy Departments likewise issued 
the necessary directives. 

The special conditions prescribed by the law of 1942 to be met by eandi- 
dates for naturalization in our military forces abroad, were in the main the 
same as those required of similar personnel in the United States. Only the 
method of naturalization differed. The courts in the United States applied 
the law; civilian administrative officers did the work outside of this country’s 
territory. The result was exactly the same. 

Appropriate officers of the Army and Navy ascertained the identity and 
stations of non-citizens of the United States in the armed forces who de- 
sired to become naturalized, and who were serving beyond the limits of 


46 For an extensive review by the author of racial restrictions upon naturalization and 
citizenship of the United States, as of its date, see ‘‘ Restrictions ethniques a la naturalisa- 
tion et a l’acquisition de la qualité de citoyen aux Etats-Unis d’Amérique,’’ in Revue de 
Droit international et de Législation comparée, 1931, No. 4; 1932, No. 1. 
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continental United States, the Territories of Alaska and Hawaii, Puerto 
Rico, and the Virgin Islands of the United States. There were naturaliza- 
tion courts exercising jurisdiction in those specified areas. The dates and 
ports in the United States of the alleged arrival of the candidates were to 
be ascertained and verified by the Immigration and Naturalization Service. 


Procedures in overseas naturalization cases 


The Commissioner of Immigration and Naturalization formally desig- 
nated several officers of the Immigration and Naturalization Service, includ- 
ing Deputy Commissioner Thomas B. Shoemaker and the author, approxi- 
mately two score consular officers of the Department of State, and the Assist- 
ant United States Attorney, Canal Zone, to exercise the naturalization func- 
tion abroad. The authority could be applied at any place on land or sea out- 
side of continental United States, Alaska, Hawaii, Puerto Rico, and the 
Virgin Islands of the United States. Naturalization under Section 702 
was lawful in the Canal Zone. 

The author was fortunate in being assigned the bulk of the work, grant- 
ing citizenship between February, 1943, and January, 1945, to 6,574 of the 
total of 21,011 men and women of the United States armed forces abroad who 
were naturalized under the legislative authority of 1942. They were sta- 
tioned in many far-away places, from Iceland, Africa, Italy and Iran, to the 
distant reaches of the Pacific, requiring the author to travel approximately 
100,000 miles, principally by air, to reach them.‘7 It was necessary for 
him to cross the Arctic Circle, the Equator, and the International Date 
Line, each several times, and to visit all six continents. Arrangements 
were made with the appropriate Army and Navy authorities for the travel 
of the designated representatives to the various stations or posts where 
the candidates were located. The co-operation extended by the armed 
forces was spontaneous and complete. 

The military and naval organization had previously located the prospec- 
tive citizens abroad, and had them execute informal preliminary naturaliza- 
tion forms. When the naturalization officer appeared at the station, these 
were turned over to him and he made an initial informal interrogation under 
oath of the candidates and their witnesses to determine if they were appar- 
ently qualified. The applicant’s service record was carefully scrutinized 
to learn whether it showed any action by courts-martial or other disciplinary 
measures that might bear upon his qualifications. 

As far as practicable, the armed forces supplied suitable office quarters— 
frequently in tents—and such clerical assistance as was available, to aid in 


the preparation of the required documents. The highest number of candi- 


dates naturalized by the author in a single day was 105, at an installation 


47 A detailed and comprehensive description of this naturalization odyssey is being 
prepared by the author for publication, under the title ‘‘Operation Citizenship.’’ 
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in North Africa training and sending thousands of men each week into 
combat. 

The naturalization proceedings were neither routine nor pro forma. In 
addition to the careful examination by the naturalization officer of the ap- 
plicant’s service record, and the testimony of the two citizen comrades (who 
had to be of at least non-commissioned or warrant officer rank), it was 
necessary that the applicant be recommended in writing for naturalization 
by his immediate commanding officer. War Department instructions were 
specific : 


[Naturalization] applications will not be approved unless, in the opin- 
ion of the immediate commanding officer, the noncitizen will make a 
loyal and useful citizen of the United States.*§ 


The designated representative of the Immigration and Naturalization 
Service had the authority, as a part of the naturalization proceedings, to 
change the name of the petitioner. If this were done (and there were many 
such cases), the certificate of naturalization was issued in the changed name. 
In order to prevent possible capture and fraudulent use of this evidence of 
citizenship by the enemy, in the cases of enlisted men the certificate was 
retained with their service records and presented at the time of discharge. 


Military ceremonies dignifying the naturalization of members of the armed 
forces of the United States abroad 


Arrangements were made by the naturalization officer accomplishing the 
naturalization of members of the armed forces of the United States abroad, 
wherever practicable, to have the commanding officer hold inspiring citizen- 
ship ceremonies to dignify the event. The heads and other officers of the 
various commands overseas co-operated wholeheartedly in these matters. 

The first of such programs in which the author participated abroad, and 
which aided in setting the general pattern for many others, was carried out 
under the direction of the commanding officer of the U. S. Navy Transport, 
Chateau Thierry. It occurred on a stormy North Atlantie sea. The affair 
took place in the hold of the ship, and the proceedings were earried through- 


‘out the vessel by microphone and the ship’s loud-speaker system. Among 


the interested participants were the new citizens—17 of them, members 
of the ship’s crew and of the troops aboard en route to Iceland—the ship’s 
officers and other crew members, and officers of the Coast Artillery Corps, 
Air Corps, Ordnance, Medical Corps, and Army nurses. 


The program was 
as follows: 


Invocation: Chaplain Gideon E. Wick, Chaplain Corps, U. 8. Army 
To the Colors: Ship’s Bugler 
Administration of the Oath of Allegiance to the New Citizens: 


48 War Department Cireular, No. 193, Aug. 27, 1943, Par. 4 d. 
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Dr. Henry B. Hazard, Designated Representative, United States Im- 
migration and Naturalization Service 
Presentation of Certificates of Naturalization 
Anthem: ‘‘ America’’ 
Remarks: Captain B. W. Cloud, Master, U. S. 8S. Chateau Thierry 
Remarks: Lieutenant Colonel A. J. M. Wannamaker, of the Troops 
Greetings brought by Dr. Hazard from: 
Honorable Francis Biddle, Attorney General of tne United States 
Honorable Earl G. Harrison, Commissioner of Immigration and 
Naturalization 
Short talk: Dr. Hazard 
‘‘Star Spangled Banner’’ 
Benediction : Chaplain Wick 


In his comment upon the ceremony, Commander Cloud said: 


It has been a signal honor for this ship to have been able to take part 
in a modest way in such an epoch marking event, 1.e., it is understood 
that when Joseph Crotti was naturalized |by the author, February 19, 
1943] on this ship his was the first citizenship ever granted in the 
history of the United States on the high seas. . . . Without doubt this 
naturalizing of the members of the various Armed Forces will increase 
morale, advance the war effort, and cause great satisfaction to those at 
home who will be thus affected. 


Similar ceremonies occurred in Iceland, England, Africa, Italy, Iran, 
and at a number of Pacific Ocean posts—in fact in almost every military 
command in which the author served with the assimilated rank successively 
of captain, major and colonel. 


VI. NumBer oF Members or Irs ARMED Forces NATURALIZED BY THE 
UNITED STATES 


As to the number of members of the armed forces of the United States of 
America who have been naturalized under special legislation making them 
eligible, naturalization statistics have been recorded only since 1907, after 
the initial establishment during the preceding year of a Federal bureau 
to supervise naturalization throughout the United States.*®° Of a grand 
total of 6,519,387 naturalizations under all statutes during the fiscal years 
ended June 30, from 1907 to 1950, inclusive, 470,196 of them were by 
reason of service in the armed forces of the United States. None of these 
latter appear to have been recorded prior to the fiscal year ended June 30, 
1918. 

Of the 470,196 naturalized citizens who acquired such status based upon 
service in the armed forces of the United States, 142,353 naturalizations 


49 Annual Reports of Commissioner of Immigration and Naturalization, United States 
Department of Justice. 
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occurred between July 1, 1941, and June 30, 1947, inclusive. There were 
21,011 such persons who were naturalized outside of the United States of 
America. The author had the privilege of inducting 6,574 of this latter 
group into United States citizenship in various foreien lands and on the 
high seas. They were natives of 90 different countries or principal geo- 
graphical subdivisions of countries, and included members of the white, 
black, brown, yellow and red races. Among them were many holders of 
decorations, including the Purple Heart. Enemy bullets, bayonets and 
bombs made no distinction of race, color or origin. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By LIANG * 


THE QUESTION OF DOMESTIC JURISDICTION IN THE ANGLO-IRANIAN 
OIL DISPUTE BEFORE THE SECURITY COUNCIL 

The purpose of this note is to survey the proceedings of the Security 
Council in regard to the Anglo-Iranian dispute brought before it, with 
particular reference to the question of domestic jurisdiction. For this pur- 
pose, only a brief account is given of the events which led to the submission 
of the dispute to the Council, as it is not intended to study the merits of 
the dispute. 

The Anglo-Iranian Oil Company ease arose as a result of the nationaliza- 
tion of the oil industry by the Iranian Government which affected the com- 
pany’s interests. The United Kingdom Government, espousing the cause 
of the company, filed on May 26, 1951, with the Registry of the International 
Court of Justice an application instituting proceedings against the Govern- 
ment of Iran, alleging that Iran had committed an international wrong 
against the United Kingdom in the person of the company, a British 
national.t By an order of July 5th, 1951, the Court indicated interim 
measures of protection at the request of the United Kingdom.? The order 
of the Court included a statement that it could not be accepted a priori 
that a claim based on such a complaint as made by the United Kingdom 
in its application fell completely outside the scope of international jurisdic- 
tion. While the Court felt justified in indicating interim measures of pro- 
tection under the terms of Article 41 of the Statute and Article 61, para- 
graph 6, of the Rules of the Court, it nevertheless stated that: 


the indication of such measures in no way prejudges the ques- 
tion of the jurisdiction of the Court to deal with the merits of the case 
and 


* Director of the Division of Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Miss Kwen 
Chen. Any views expressed in the note are those of the writers alone and do not neces- 
sarily reflect the official opinion of the Organization with which they are connected. 

1 For the proceedings of this case before the International Court of Justice, see this 
JouRNAL, Vol. 45 (1951), p. 789; and M. O. Hudson, ‘‘The Thirtieth Year of the World 
Court,’’ ibid., Vol. 46 (1952), pp. 12-23. 

21.C.J. Reports, 1951, pp. 89-95; this JouRNAL, Vol. 45 (1951), p. 789. The Court, act- 
ing under Art. 42, par. 2, of its Statute, notified the U. N. Security Council of the pro- 
visional measures indicated by the Court. A copy of the Order of the Court was 
transmitted by the U. N. Secretary General for the information of the members of the 
Security Council. See U.N. Doe. 8/2239, July 11, 1951. 
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leaves unaffected the right of the Respondent to submit arguments 
against such jurisdiction.® 

The Government of Iran declined to accept the order of the Court on the 
ground that the Court was not competent to deal with the case, nor was it 
competent to indicate interim measures of protection. In September, the 
Iranian Government issued an order requiring the expulsion of all the staff 
of the Anglo-Iranian Oil Company remaining in Iran. 

On September 28, 1951, the United Kingdom Delegation to the Security 
Council of the United Nations, by a letter addressed to the President of the 
Security Council and the Secretary General of the United Nations, requested 
that the following item be placed on the provisional agenda of the Council: 


Complaint of failure by the Iranian Government to comply with 

provisional measures indicated by the International Court of Justice in 

the Anglo-Iranian Oil Company case.* 
The United Kingdom based its request on the contention that the Iranian 
Government, by issuing the order of expulsion, had committed an action 
which was contrary to the provisional measures indicated by the Court, and 
that the Government of the United Kingdom was gravely concerned at the 
dangers inherent in this situation and at the threat to peace and security that 
might thereby be involved. In view of the fact that the expulsion order 
issued by the Iranian Government was scheduled to take effect by October 
4, the United Kingdom Delegation requested the Council to consider the 
matter as one of extreme urgency. 

The Security Council devoted six meetings to the consideration of the 
United Kingdom’s complaint. Both before and after the adoption of the 
agenda, the discussion in the Council centered on the question of jurisdic- 
tion. Those who challenged the competence of the Council to entertain or 
deal with the complaint argued that the subject-matter of the complaint was 
one which was within the domestic jurisdiction of Iran. On October 19, 
1951, the Council adjourned the consideration of the complaint until the 
International Court of Justice should have decided upon its own jurisdiction 
to deal with the matter. 

The discussion which took place in the Security Council on the United 
Kingdom’s complaint reflected divergence of views on the question of do- 
mestie jurisdiction as a limitation on the Council’s competence. The de- 
cision of the Council to postpone consideration of the matter left room for 
an inquiry into the relationship between the International Court of Justice 
and the Security Council in the determination of the question of domestic 
jurisdiction. 


31.C.J. Reports, 1951, p. 93. 

4 By a telegram dated July 9, 1951, Iran informed the U. N. Secretary General of its 
decision to withdraw its declaration of Oct. 2, 1930, concerning the acceptance of the 
compulsory jurisdiction of the I.C.J. See U.N. Doe. Press Release PM/2219. 

5 U.N. Doe. 8/2357. 
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I. THE ADOPTION OF THE AGENDA AND THE QUESTION 
oF DoMESTIC JURISDICTION 


On October 1, 1951, the Security Council opened the discussion on the 
inclusion of the item submitted by the United Kingdom ° in the agenda of 
the Council. 

The representative of the Soviet Union objected to the inclusion of this 
question in the Council’s agenda on the ground that a discussion of this 
question in the Security Council would constitute interference in the do- 
mestic affairs of Iran and would be a violation of the provisions of Article 
2, paragraph 7, of the United Nations Charter, which explicitly precludes 
the United Nations from intervening in the domestic affairs of any state.’ 
The representative of Yugoslavia also expressed the view that the United 
Kingdom’s complaint was a matter essentially within the domestic juris- 
diction of Iran. He added that the fact that the Council was being re- 
quested to call for compliance with certain provisional measures indicated 
by the International Court of Justice did not in any way affect the question 
of the Council’s competence.’ 

The representatives of Ecuador, Turkey, France and India favored the 
inclusion of the item in the Council’s agenda without prejudging the ques- 
tion of jurisdiction.® 

The representative of the United States pointed out that the question 
whether the matter was essentially within the domestic jurisdiction of 
Iran depended upon a consideration of the very substance of the item. 
While admitting that the United Nations did deny itself the right to inter- 
vene in essentially domestic matters, he observed that such denial would 
follow the adoption of the agenda and not precede it, unless there were 
no opposing contentions. In his opinion, the complaint was not only a 
dispute, but also a situation, and both the dispute and the situation justi- 
fied the placing of the item on the agenda of the Council.?® 

It was explained by the representative of the United Kingdom that the 
formal basis of the reference of the complaint to the Council was that all 
Members of the United Nations had the right, under Article 35 of the 
Charter, to appeal to the Security Council in regard to any matter referred 
to in Article 34. He said that quite apart from the decision of the Inter- 
national Court of Justice on the interim measures, which would alone 
justify the Council in taking up this matter, there was a dispute between 
the United Kingdom and Iran which should receive the Council’s urgent 
consideration." 

6 U.N. Doe. 8/AGENDA/559. TU.N. Doe. 8/P.V.559, pp. 6-10. 


8 Ibid., pp. 16-20. 9 Ibid., pp. 11-25, 21-25, 41, 46-50. 
10 Ibid., pp. 42-45. 11 Ibid., pp. 27-35. 
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The Security Council decided, by 9 votes in favor and 2 against, to in- 
elude the item in its agenda.’ 


II. CoMPETENCE OF THE SECURITY COUNCIL IN RELATION TO THE INTERIM 
Measures INDICATED BY THE INTERNATIONAL COURT OF JUSTICE 


On September 29, 1951, the United Kingdom Delegation submitted to the 
Security Council a draft resolution which requested the Council to call upon 
the Government of Iran ‘‘to act in all respects in conformity with the 
provisional measures indicated by the Court and in particular to permit 
the continued residence at Abadan of the staff affected by the recent ex- 
pulsion orders or the equivalent of such staff.’’** In view of the fact that 
before this draft resolution was discussed by the Council, the situation had 
changed and the staff affected by the expulsion orders had already left 
Iran, the United Kingdom submitted, on October 12, a revised draft 
resolution asking the Security Council to call for: 


1. The resumption of negotiations at the earliest practicable moment 
in order to make further efforts to resolve the differences between the 
parties in accordance with the principles of the provisional measures 
indicated by the International Court of Justice unless mutually agree- 
able arrangements are made consistent with the purposes and prin- 
ciples of the United Nations Charter; 

2. The avoidance of any action which would have the effect of further 
aggravating the situation or prejudicing the rights, claims or positions 
of the parties concerned."* 


In the course of the discussion of the complaint, the question arose as to 
what effect the interim measures indicated by the Court would have on the 
competence of the Council. 

The United Kingdom Delegation, in presenting its complaint to the 
Council against the Government of Iran, submitted that: 


(1) In the finding of the Court on interim measures, it was indicated 
very clearly that the United Kingdom Government had a case which was 
at least prima facie internationally justiciable and not therefore a mere 
matter of domestic jurisdiction. 

(2) The Security Council has special functions in relation to de- 
cisions of the Court, both under Article 94, paragraph 2, of the Charter, 
and under Article 41, paragraph 2, of the Statute of the Court. Under 
the latter provision, the Court had already notified the Council of the 
interim measures it had indicated in this case, and it must clearly imply 
that the Council has the power to deal with matters arising out of 
such interim measures. 

(3) The finding of the Court on interim measures of itself gave 
rise to international obligations, obligations under the Charter, which 


12 Ibid., p. 61. After the agenda was adopted, the Council invited the representative 
of Iran to participate in its discussion of the question in accordance with Rule 37 of the 
Council’s provisional rules of procedure and Art. 32 of the Charter. 

18 U.N. Doe. 8/2358. 14 Jbid., Rev. 1. 
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it was the right and duty of the Security Council to uphold, and which 
could not be regarded as being solely within the domestic jurisdiction 
of one of the parties. 

As to the binding force of the interim measures, the representative of 
the United Kingdom observed that (1) the whole object of interim 
measures was to preserve the respective rights of the parties pending 
the final decision; (2) it was established that the final judgment of 
the Court was binding on the parties, but there would be no point in 
making the final decision binding if one of the parties could frustrate 
that decision in advance by actions which would render the final judg- 
ment nugatory; and (3) it was, therefore, a necessary consequence of 
the binding force of the final decision that the interim measures in- 
tended to preserve its efficacy should equally be binding. 

The representative of Iran stated that aside from the bar to the Security 
Council’s jurisdiction interposed by Article 2, paragraph 7, of the Charter, 
the Council was incompetent to lend its authority to the provisional meas- 
ures indicated by the Court. Article 94 of the Charter clearly meant that 
before a party to a case was obliged to comply with a decision of the Inter- 
national Court of Justice, that decision must be both final and binding. 
The provisional measures were not a judgment, and the assertion of the 
binding force of such measures was an argument de lege ferenda rather than 
one declaratory of existing law. The provisional measures indicated by the 
Court would have binding force only if the parties were bound by an arbi- 
tration treaty expressly obliging them to respect such measures. Turning 
to Article 41, paragraph 2, of the Statute of the Court which provided that 
the Court should notify the Security Council of the provisional measures 
indicated by it, the representative of Iran denied that the competence of the 
Council could be derived from this provision. In his opinion, an inter- 
national instrument which conferred exclusively the rights and duties of 
the International Court could not be construed to confer powers on the 
Security Council by implication. The requirement of notice to the Security 
Council was obviously designed to further the co-operation which was re- 
quired of all organs of the United Nations. Situations might be conceived 
in which it was of interest or importance to the Security Council in the 
exercise of its own authority under the Charter—for it had none under the 
Statute—to be informed of provisional measures indicated by the Court.*® 

In this connection, the representative of Ecuador made the following ob- 


servations: 


In regard to the power of the Council under Article 94, paragraph 2, 
of the Charter to make recommendations or decide upon measures to be 
taken to give effect to a judgment rendered by the Court, it seems to me 
that the wording of Article 94 implies that the power of the Council 
comes into being only when the International Court of Justice gives 
a final judgment, and not when it merely indicates provisional meas- 
ures, even though, according to the Court, these are intended to ensure 
that effect shall be given to a later final judgment. 


15 U.N. Doe. S/P.V.559, pp. 26, 78-81. 16 U.N. Doe. S/P.V. 560, pp. 34-36. 
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Consequently, the failure of a State to observe provisional measures 
indicated by the Court does not empower the Security Council to make 
recommendations under Article 94, paragraph 2, of the Charter. . . .7 


He stated, however, that his government would be prepared to vote in favor 
of a decision by the Council to refer to the Court the question whether the 
Council might make recommendations under Article 94, paragraph 2, of 
the Charter if one of the parties had failed to comply with provisional 
measures. 

A joint amendment to the United Kingdom’s revised draft resolution was 
submitted by the delegations of India and Yugoslavia, which proposed to 
delete the references to the provisional measures indicated by the Court.'* 
In introducing this amendment, the representative of India explained that 
of the five measures indicated by the Court, three were, in view of the events 
that had happened since, no longer capable of being easily implemented, 
and the substance of the other two measures was already contained in the 
operative part of the draft resolution. He added, as one of the reasons 
for omitting the reference to the provisional measures, that the Court itself 
had made it clear that it had not yet finally decided the question of its 
jurisdiction.'® The joint proposal was subsequently accepted by the repre- 
sentative of the United Kingdom who revised his draft resolution to this 
effect.°°. The representative of The Netherlands, while accepting this re- 
vised version of the draft resolution, regretted that the reference to the 
interim measures should have been deleted. In his opinion, there was no 
doubt about the Security Council’s competence to deal with the situation 
which had arisen out of the failure of the Iranian Government to comply 
with provisional measures indicated by the International Court of Justice, 
the highest legal organ of the United Nations.*? 


III. DomeEStTIc JURISDICTION AND POTENTIAL THREAT TO 
INTERNATIONAL PEACE AND SECURITY 


The United Kingdom had brought the matter before the Security Council 
under Articles 34 and 35 of the Charter as a dispute between itself and 
Iran which might involve a threat to international peace and security.** In 
requesting the Council to call for compliance by the Iranian Government 
with the provisional measures indicated by the Court, the United Kingdom 
Delegation stated that: (1) whether or not the interim measures indicated 
by the Court were legally binding in the formal sense of the term, they 
were a clear expression of opinion by the highest international tribunal, 
which entailed a very strong moral obligation on every Member of the 
United Nations to conform to these measures; and (2) Iran had not done 
so and had thereby created a situation which had engendered the maximum 


17U.N. Doe. S/P.V.562, pp. 13-14. 18 U.N. Doe. 8/2379. 
19 U.N. Doe. 8/P.V.561, pp. 42-50. 20U.N. Doc. 8/2358/Rev.2. 
21U.N. Doe. 8/P.V.563, pp. 102-110. 22 See supra, p. 273. 
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of international friction and which might constitute a potential threat to 
peace and security.*® 

Both in the Iranian communication addressed on June 29, 1951, to the 
President of the International Court of Justice and in the Iranian state- 
ments before the Security Council, Iran insisted that there was no dispute 
between itself and the United Kingdom and that there existed only a dis- 
pute between the Iranian Government and a private company regarding 
an oil concession agreement to which the United Kingdom was not a party. 
It was therefore a dispute within the domestic jurisdiction of Iran in which 
the Security Council, under Article 2, paragraph 7, of the Charter, was 
not competent to intervene, and Members of the United Nations were not 
required to submit such matters to settlement under the Charter. The act 
of nationalization by Iran of its oil industry was the exercise of its sovereign 
right which did not involve a threat to world peace and security.** 

Opinions of the members of the Security Council were divided on whether 
there was a dispute between the United Kingdom and Iran, whether the 
dispute was one which was essentially within the domestic jurisdiction of 
Iran, and whether the dispute would endanger international peace and 
security. 

The representative of Ecuador was of the opinion that in deciding whether 
or not a dispute fell within the domestic jurisdiction of a state, the first 
question to consider was the nature of the dispute. The present case was a 
dispute between the Iranian Government and the Anglo-Iranian Oil Com- 
pany, with the United Kingdom Government claiming diplomatic protection 
for its national. He asked whether the mere exercise of diplomatic protec- 
tion could transform the dispute between the state and a foreign company 
into a dispute between the two states. Moreover, from the statements made 
by the United Kingdom and Iran before the Security Council, he concluded 
that the dispute or situation did not threaten the maintenance of peace, 
for neither state would attack the other. Therefore he doubted the com- 
petence of the Council to deal with the matter.*° The representative of the 
Soviet Union had consistently maintained that the dispute was essentially 
within the domestic jurisdiction of Iran and invoked Article 2, paragraph 
7, of the Charter as a bar to the Council’s competence.”® 


23 U.N. Doc. 8/P.V.559, p. 82. The United Kingdom representative also advanced 
the argument that international law regulated the matter so far as foreign property and 
rights were concerned. Moreover, it was part of the United Kingdom case that Iran had 
broken certain treaties between the two countries, and this in itself would be sufficient to 
remove the dispute from the realm of domestic jurisdiction. See U.N. Doe. S/P.V.561, 
p. 27. This argument was expounded to a great extent by the United Kingdom in its 
application filed with the International Court of Justice. See this JourNat, Vol. 45 
(1951), p. 749, Vol. 46 (1952), p. 16; and I.C.J., General List, 1951, No. 16. 

24U.N. Doc. S/P.V.560, pp. 31-36. 25 U.N. Doc. S/P.V.562, pp. 12-13. 

26 U.N. Does. S/P.V.559, pp. 6-10; S/P.V.561, p. 70; and S/P.V.565, p. 15. 
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The representative of Yugoslavia, while recognizing that the United 
Kingdom complaint was within the domestic jurisdiction of Iran with which 
the Security Council was not competent to deal, thought that the Council 
could adopt a course which might help to achieve a satisfactory settlement.?? 
The representative of China considered that there was 4 dispute between 
the United Kingdom and Iran, but that the dispute did not involve a threat 
to international peace and security, and proposed to delete from the United 
Kingdom draft resolution the words to this effect. He also suggested that 
the words ‘‘ealls for’’ in the draft resolution be replaced by the word 
‘*advises,’’ for the former expression possesses a connotation which might 
be thought to prejudice the question of competence.*® In his opinion, the 
matter of nationalization was entirely within the domestic jurisdiction of 
Iran, but it could not be said that all the complications which might arise 
from that act of nationalization were entirely beyond the jurisdiction of 
the Security Council. In agreement with the representative of Ecuador, 
he thought that the Security Council could advise the parties to reopen 
negotiations without deciding on the question of the Council’s competence.”® 
The representative of India pointed out that the Security Council, even in 
dealing with a dispute under Article 33, or a judgment of the International 
Court of Justice under Article 94, was precluded by Article 2, paragraph 
7, from intervening in exclusively domestic matters. The Security Council’s 
competence, therefore, depended, among other things, on the question 
whether the matter in dispute was essentially within the domestic jurisdic- 
tion of Iran.°° 

A different view was taken by the representative of the United States, 
who asserted that there could be no question about the competence of the 
Security Council in the present case because there clearly existed a dispute 
between the United Kingdom and Iran the continuance of which was likely 
to endanger international peace and security. He stated that because the 
question was also the subject of litigation in the International Court of 
Justice, ‘‘that at once gives the Security Council a reason for not accepting 
the objection that the matter is essentially within the domestic jurisdiction 
of Iran.’’*! The President of the Council, speaking as the representative 
of Brazil, felt that the second revised draft resolution submitted by the 
United Kingdom Delegation, while not prejudging the question of com- 
petence, asserted the primary responsibility of the Council in dealing with 
any situation the continuation of which was likely to affect the peaceful 
relations between Member States and was more in the nature of meeting 
the problems underlying the present situation.*? 


27 U.N. Doe. 8/P.V.561, pp. 51-56. 28 Ibid., pp. 66-70. 

29 U.N. Doc. 8/P.V.563, p. 121. 30 U.N. Doc. S/P.V.565, p. 36. 
81 U.N. Docs. 8/P.V.559, p. 43; and S/P.V.563, pp. 2-30. 

82 U.N. Doc. S/P.V.563, pp. 156-160. 
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IV. COMPETENCE OF THE SECURITY COUNCIL AND OF THE INTERNATIONAL 
Court OF JUSTICE IN THE DETERMINATION OF THE QUESTION 
OF DoMESTIC JURISDICTION 


During the discussion of the United Kingdom’s complaint in the Security 
Council, a parallelism seemed to have been drawn by certain members of 
the Council between the competence of the Council and that of the Inter- 
national Court of Justice in dealing with a matter which involved the de- 
termination of the question of domestic jurisdiction. Thus, the repre- 
sentative of India made the following statement : 


. the question raised is whether the present dispute falls com- 
pletely outside the scope of international jurisdiction . .. it seems 
clear that the question of jurisdiction has not yet been finally decided 
by the Court and is, in fact, sub judice at the present moment. It may 
not therefore be wise or proper for us to pronounce on this question 
while substantially the same question is sub judice in the International 
Court of Justice. Just as the International Court of Justice indicated 
provisional measures without prejudging the question of jurisdiction, 
it may be possible for this Council also to ask for the resumption of 
negotiations between the parties without prejudging that question in 
any way.*® 

This view was concurred in by the representative of The Netherlands.** 

The representative of Ecuador considered that the question whether or not 
the dispute fell exclusively within the domestic jurisdiction of Iran was a 
legal question which should be decided by the International Court of 
Justice. He further expressed the view that: 


If the Court declares itself competent in the matter, it will thereby 
deny that the case is one for domestic¢ jurisdiction and will give a final 
judgment. Then, if either Iran or the United Kingdom refuses to 
comply with the judgment, the other State will clearly be entitled to 
appeal to the Security Council in accordance with Article 94, para- 
graph 2, of the Charter. If, on the other hand, the Court decides that 
it is not competent because the case falls within the internal jurisdiction, 
the Security Council should not then intervene in a legal matter, as this 
would be, against the authority of the highest judicial organ of the 
United Nations.*® 


Accordingly, he submitted a draft resolution to the Security Council to 
the effect that ‘‘Considering that the International Court of Justice is to 
decide whether the dispute falls exclusively within the domestic jurisdiction 
of Iran, the Security Council, without ruling on its own competence, advises 
the parties to reopen negotiations . . . in accordance with the purposes and 
principles of the United Nations Charter.’’ 


83 U.N. Doe. 8/P.V.561, pp. 46-50. 

84 U.N. Does. S/P.V.563, pp. 111-115; and S/P.V.565, p. 36. 
35 U.N. Does. 8/P.V.562, p. 10; and S/P.V.565, p. 21. 

36 U.N. Doe. 8/2380. 
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On October 19, 1951, the representative of France suggested that the 
Security Council had better adjourn its debate on the draft resolution, now 
amended, until the International Court of Justice should have ruled upon 
its own competence in the matter.*7 Commenting on this suggestion, the 
representative of China called the attention of the Council to the following : 

The competence of the Security Council and the competence of the 
International Court of Justice are not identical. Should the Court 
decide that it is not competent to render judgment on this question, 
that would not automatically mean that the Security Council is also 
not competent to deal with this question. On the other hand, should 
the Court decide that it is competent to render judgment on this ques- 
tion, that also would not automatically mean that the Security Council 
is competent.*® 
The French proposal, in the opinion of the Chinese representative, really 
meant two things: first, that for the sake of a settlement, a postponement 
was desirable; secondly, that the decision of the Court and the reasons on 
which it would be based might throw some light on the problem of the 
competence of the Council. 

The French proposal was adopted by 8 votes in favor, 1 against, and 2 
abstentions.*® The representative of Yugoslavia explained that he had ab- 
stained from voting on the French proposal because he felt that it implied 
that the question of competence of the Security Council depended, at least 
to a certain degree, on the decision of another United Nations body, an 
opinion which he did not share.*° 


The Anglo-Iranian dispute is the first case brought before the Security 
Council in which the question of the observance of the interim measures 
indicated by the International Court of Justice was involved. The discus- 
sion which took place in the Council apparently has not resolved the ques- 
tion whether the Council was empowered to eall for compliance with such 
measures by the party concerned; and the draft resolution submitted by 
the United Kingdom in its final form, which omitted reference to the 
interim measures, even in the event of adoption, would not have made any 
clearer the question of the competence of the Security Council in this con- 
nection. 

Members of the Security Council also expressed doubts as to the com- 
petence of the Council to deal with the matter as a dispute which might 
constitute a potential threat to international peace and security. Under- 
lying these doubts was the question of domestic jurisdiction as a limitation 
upon the Council’s competence; and the fact that the International Court 
of Justice refrained, as it rightly did, from ruling on the question of juris- 
diction in the Anglo-Iranian Oil Company Case before it, gave rise to 
further misgivings regarding the jurisdiction or competence of the Security 
Council in the matter. 


37 U.N. Doc. S/P.V.565, p. 6. 38 Ibid., pp. 16-20. 
39 Ibid., p. 46. 40 Ibid., p. 46. 
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It seems to be a well-grounded view that the determination by the Inter- 
national Court of Justice and by the Security Council of the question of 
domestic jurisdiction involved in a specific case, or the question of their 
respective jurisdiction or competence in that case, does not necessarily 
rest on the same bases. The Court, as a legal organ and by virtue of its 
Statute, has to decide these questions strictly on legal grounds. The Court 
is bound to examine, for example, the extent of the obligations assumed 
by the parties under the Statute and, where compulsory jurisdiction of 
the Court is accepted by the parties, to consider the effect of the declarations 
made under Article 36. The Council, on the other hand, is predominantly 
a political body whose primary responsibility is the maintenance of inter- 
national peace and security. Also, a situation may well exist wherein the 
underlying causes are admittedly within the domestic jurisdiction of one 
of the parties concerned, but these causes have given rise to a dispute 
between the parties which may endanger peace and security. Opinion 
to this effect has in fact been expressed in the Security Council in connec- 
tion with the Spanish case ** and the Indonesian case.** 

It may also be recalled that the framers of the Charter at San Francisco, 
in the drafting of the domestic jurisdiction clause of the Charter, did not 
follow the exact wording of Article 15, paragraph 8, of the Covenant of the 
League of Nations, but, instead, left out the words ‘‘international law’’ 
as a criterion for determining the question of domestic jurisdiction and 
substituted the word ‘‘essentially’’ for the word ‘‘solely.’’ That article of 
the Covenant, after these and other changes, has since become Article 2, 
paragraph 7, of the Charter. There is room for the view that the proper 
interpretation of these changes is not to minimize ‘‘international law’’ as 
the criterion for deciding the question of domestic jurisdiction, but rather 
to emphasize the concept of international concern and to enable the political 
organs of the United Nations, when confronted with the plea of Article 2, 
paragraph 7, of the Charter, to exercise greater discretion in the adoption 
of the procedures of discussion, inquiry and recommendation.*? This view 
seems to be confirmed by the practice previously followed by the Security 
Council in a number of cases. 


41 See U.N. Docs.: Journal of the Security Council, No. 11 (Feb. 10, 1946), pp. 207- 
208; No. 29 (April 18, 1946), pp. 566-567; Security Council, Official Records, 1st year, 
2nd Ser., Spec. Supp., p. 5. 

42See U.N. Does.: Security Council, Official Records, 2nd year, No. 68 (Aug. 1, 
1947), p. 1656; No. 77 (Aug. 15, 1947), p. 2020. 

43 See L. Preuss, ‘‘ Article 2, paragraph 7, of the Charter of the United Nations and 
matters of domestic jurisdiction,’’ Académie de Droit International, Recuetl des Cours, 
74, 1949 (I), p. 649; Kopelmanas, L’Organisation des Nations Unies (1947), pp. 232- 
233. 


EDITORIAL COMMENT 


CHARLES CHENEY HYDE 


Charles Cheney Hyde, born in Chicago in 1873, died in his sleep February 
13, 1952, at his home in New York City. 

Dr. Hyde was an original member of the American Society of Interna- 
tional Law, being enrolled in 1907. At the first session of the first annual 
meeting of the Society in 1907 he delivered an address on the subject of 
immunity of unoffending private property from capture at sea. He had 
held several offices in this Society during his long and active membership. 
He was successively Treasurer (1922-1925), Vice President, 1937, Hon- 
orary Vice President, 1938-1946, 1949-1952, member of the editorial board 
of the JouRNAL, 1910-1952, and President, 1946-1948. 

Fresh from the stimulating influence of Professors Ames and Pound at 
Harvard, he returned to Chicago to start out as the only international 
lawyer in that bristling beef center and capital of isolation. He was taken 
on grudgingly by a law firm at the munificent sum of $26 for the first year, 
while important cases were sent out to lawyers in New York and Wash- 
ington. He was later to have the pleasure of seeing the beef barons come to 
his office for advice and guidance. From 1903 to 1916 he took care of the 
Italian consular interests in Illinois. In this he spent many a night at 
mines where Italians were trapped below, or defended their cases in court. 
For this service he was awarded in 1920 the Order of Chevalier of the 
Crown of Italy. In later years his practice included boundary disputes 
between Ecuador and Peru, Guatemala and Honduras, other cases in 
Liechtenstein, Indonesia and the Philippines, as well as passport and na- 
tionality cases from various countries.” 

Though a practicing lawyer during a good part of his life in Chicago 
or New York City, Dr. Hyde is best known as a teacher and author. He 
began teaching international law in 1899 at Northwestern University as an 
instructor without salary and grudgingly at that. His success soon won 
him the privilege of teaching international law and conflict of laws at 


1Dr. Hyde was a graduate of Yale, class of 1895, and of the Harvard Law School, 
1898. He was accorded the degree of LL.D. by Northwestern University in 1924. In 
1928 he was appointed the American member of the United ‘States- Venezuela Commission 
for the Advancement of Peace under the Treaty of 1914. He was counsel for the Gov- 
ernment of Guatemala in the arbitration of the boundary dispute with Honduras 1931- 
1932. He was elected an associate member of the Institut de Droit International in 
1925 and a full member in 1949. Last year he was appointed by President Truman a 
member of the Permanent Court of Arbitration at The Hague. 

2 For many of these and other personal incidents of Dr. Hyde’s life, I am indebted to 
the kindness of his daughter, Mrs. Oliver J. Lissitzyn. 
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Northwestern as an Associate Professor and later as Professor of Law until 
1925. While teaching at Northwestern he was appointed in 1923 by Presi- 
dent Harding as Solicitor (now Legal Adviser) for the Department of State. 
As Solicitor under Secretary Hughes he had an active part in the drafting 
of many treaties negotiated by Mr. Hughes. These dealt with international 
claims, arbitration, extradition, unconditional most-favored-nation treat- 
ment, naturalization, commerce and consular rights, smuggling of liquor, 
rights of nationals in mandated territories. 

He held the position of Solicitor for two years, from which position he 
was called in 1925 to the Hamilton Fish Professorship of International Law 
and Diplomacy at Columbia University. He retired in 1945. He gave of 
his time without stint as lecturer on international law at the summer 
seminars sponsored by the Carnegie Endowment for International Peace 
at the University of Michigan, 1933-1936, and also at the Army School of 
Military Government at Charlottesville, Virginia, in 1942. 

His students agree that he was a most meticulous, even verging on the 
finical, teacher. Nothing met his approval until it was as close to perfec- 
tion and truth as it was humanly possible to be. Not only did he strive for 
accuracy, but to intelligence he added wisdom, and to wisdom understand- 
ing interlarded with humor—the earmarks of a great teacher. 

Long after his students and colleagues are gone, Dr. Hyde will be re- 
membered for his writings which have made him a secure and enviable 
position as a high authority in international law and diplomatic relations. 
He prepared a biography of Charles Evans Hughes as Secretary of State 
which appeared in Volume Ten of the series entitled American Secretaries 
of State and Their Diplomacy. In 1919 he prepared, at the request of the 
State Department, a series of monographs for the confidential use of the 
American Delegation to the Paris Peace Conference of 1918-1919 on various 
subjects such as change of sovereignty, land warfare, national character of 
property in war, blockade, maritime war, international rivers. These were 
later to become incorporated in his two-volume work on International Law 
Chiefly as Interpreted and Applied by the United States, first published in 
1922. <A revised edition in three volumes came out in 1945 and was awarded 
the James Barr Ames Prize by the Faculty of the Harvard Law School. 

His textbooks were for 30 or more years his great and abiding love. 
The first edition was, he says in the Foreword, the result of a suggestion by 
Dean Wigmore that a treatise be prepared on the American conception of 
international law. In this work he early drew the shrewd distinction be- 
tween what the United States did to fulfill its obligations under interna- 
tional law and what the principles of international law ordained that it 
should do. He felt free to advert to ‘‘unconvincing reasoning’’ or ‘‘strained 
application’’ of principles or the unreasonableness of any rule, however 
widely accepted, which appeared to violate the ‘‘requirements of interna- 
tional justice.’’ Thus Dr. Hyde set up a goal which guided him throughout 
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his painstaking work. Secretary Hughes in his speech before the Ameri- 
can Bar Association, August 30, 1923, on the Monroe Doctrine said : 
Mr. Charles Cheney Hyde in his recent work on international law—a 
work which will be of lasting credit to the American bar—sums up the 
matter in saying. 
and then quoted with approval Dr. Hyde’s statement of the principle of 
self-preservation and self-defense. 

The 1945 edition was prepared and published during the most devastating 
war in history. I can do no better than quote the words of an eminent 
reviewer : 

There will be none to question the courage of the author in venturing 
to publish this exhaustive treatise under the circumstances of the pres- 
ent day. International law seems to lie about us in ruins comparable 
to those of vast areas of Europe and of the Far East. The laws of war 
have been violated to the point where the very word ‘‘law’’ seems to be 
a mockery. . . . Yet in spite of such discouragement, Professor Hyde, 
with acute intelligence, with profound judgment, and with indefatigable 
industry has reaffirmed his faith in international law and has set forth 
its rules in the minutest detail. Others may well study his work and 
take heart. (Charles G. Fenwick, this JourNaL, Vol. 39 (1945), 
p. 610.) 

The work is particularly valuable as a presentation of the law of peace 
and of war and neutrality of the middle era between two wars, roughly up to 
the beginning of World War II—in a word, the specifications of the ‘‘old 
order.’’ In a sense it is a prologue to the ‘‘new international law’’ which 
is raising its head above the ruins of war. Indeed, the fourth volume, 
under preparation when the author died, portraying the stand of the 
United States on international questions of the next decade, might indicate 
the beginning of the ‘‘new foundations.’’ 

In this edition, revised and expanded by about 800 pages, the author 
maintains his point of view—‘‘to mirror the views of his own country on 
international law is still the chief endeavor of the author in this revised 
edition of a work first published in 1922.’’ He sought to portray these 
views until the late summer of 1941, ‘‘when the United States made itself 
a participant though not a belligerent in the present war.’’ He had little 
use for preachments concerning what states should or should not do. ‘‘If 
there be a law of nations . . . which the United States regards as binding 
upon civilization, it must be gleaned primarily from what the United States 
declares that principle and practice have united to ordain.’’ This clearly 
was a safe and sound philosophy which Dr. Hyde no doubt applied when 
he was legal adviser of the State Department. He does not, however, hesi- 
tate to reach out and draw principles from decisions of the World Court 
and other tribunals. 

He goes on to caution that another factor (a more difficult one) needs to 
be weighed in the process, namely, ‘‘the official thinking may not keep pace 


286 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
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with the changes in international life.’’ ‘‘It may misconceive the signifi- 
cance of persistent and oft recurring breaches, regarding them as merely 
perverse instances of lawlessness, rather than grim tokens of resolute effort 
never to heed certain restrictions which law once appeared to exact of all.’’ 
Accordingly it must ‘‘observe with care how far repeated and widespread 
breaches of law by numerous states are sure tokens of gradual modifica- 
tion.’’ ‘‘To declare that pacta sunt servanda does not make them tougher.”’ 
There must be the disposition and readiness of each party to carry out the 
arrangement. 

To distinguish between what is accepted and what is rejected by the na- 
tions is a never-ending task. The investigator may never cease to be aware 
that international law is bound to respond to the changing needs of the 
international society. But ‘‘his primary task is to see things as they are 
and... let no play of the imagination or vision of the future mar the 
accuracy of the portrayal.’’ In this way the author attempts to picture 
what the United States conceives to be the law of nations, realizing that 
deference to law can only flourish when all concerned sense the reasonable- 
ness and justness of what it ordains. By this standard Dr. Hyde set him- 
self a difficult task in his writings. How well he accomplished his purpose 
is shown by the general acceptance of his texts as an authoritative presenta- 
tion of the law. They were widely quoted and relied on by international 
commissions, United Statcs courts, League of Nations commissions, Secre- 
taries of State, Harvard Law School Research, and lawyers and writers 
generally. JI have yet to find an instance where his statements of the law 
were seriously questioned. 

In addition to his books, he was a constant contributor to the law pe- 
riodicals. Especially did he contribute to the AMERICAN JOURNAL OF INTER- 
NATIONAL Law, of which he was an editor for years. His editorials and 
other papers on timely subjects covered a wide range of topics, of which 
may be mentioned the recognition of governments, Belgium neutrality, 
boycott in foreign affairs, commissions of inquiry and conciliation, damages 
for neglect to prosecute, limitation of naval armaments, and many others. 

Dr. Hyde used a concise yet flexible style in writing. When he used such 
words as ‘‘solely,’’ ‘‘never,’’ ‘‘any,’’ the reader received the impression 
from the context that he had exhausted all sources before he committed 
himself to such broad language. His diction was dignified and often in- 
clined to reflect the stately style of the state papers he pored over. Yet 
he could on occasion relax into diplomatic phraseology reminiscent of that 
master of the tasteful phrase, Sidney Y. Smith, one-time chief of the Diplo- 
matic Bureau of the State Department and a colleague of Dr. Hyde. Thus 
Dr. Hyde could write: 

Therefore it may be neither unscientific nor unuseful to maritime com- 


merce for enlightened powers to assert that the right [of visit and 
search] is the possession solely of a belligerent. 
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Or again with perhaps a dash of sly humor: 


Affirmative government action [in changing its position] after the in- 
itiation of hostilities is not likely to be regarded by the belligerent . 


as a single-minded or high-minded endeavor, but rather as a deliberate 
effort to hurt its cause. 


The care with which he interpreted the practice of states may be illus- 
trated by his statement of the effect of compulsion in treaty-making. 
In his first edition he wrote: 


The motives which impel a State as a whole to exercise its agreement- 
making powers in such a way as to accept a treaty, are not deemed to 
affect the validity of the agreement. . The validity of the agreement 
is not impaired by the reasons which prompted acquiescence. Such 
appears to be the accepted doctrine. (Vol. I, pp. 8-9.) 


Then he proceeded to hedge a trifle and question the validity of territorial 
accessions made under threat of armed force. 

In 1936 his editorial on ‘‘Conquest Today’’ reviewed the growing move- 
ment not to recognize territorial acquisitions obtained by force: ‘‘They 
bring home to civilization a realization of the necessity of eliminating con- 
quest-inspiring activities and conditions.’’ In 1940 his editorial on ‘‘Inter- 
national Law for Finland’’ glowed with indignation at Russia’s forcible 
demands for Finnish territory in contemptuous disregard of treaty obliga- 
tions towards its blameless victim (which led to Russia’s being in effect ex- 
cluded from the League of Nations by vote of the Council). He called upon 
international society ‘‘not to let the invader retain what the treaty of Mos- 
cow yielded.’’ In his 1945 edition, the above quotation was omitted and the 
thought entirely rewritten. But, standing loyal to his appraisal of inter- 
national practice, he admitted that nations forcing such a compact would 
not regard the action as wrongful or admit it to adjudication in an interna- 
tional forum. <A compulsory treaty is still ‘‘a grim and tragic feature of 
international society.’’ 

As President of the Society, Dr. Hyde made the usual annual address at 
the meetings. His addresses were aimed to inspire the members to greater 
zeal and usefulness in the vineyard. In his address at the annual meeting 
in April, 1947, entitled ‘‘ Looking Forward”’ he suggested ‘‘the creation by 
the President or by the Secretary of State of a small body of highly 
competent and trustworthy persons not connected with the Government and 
holding no office, whose function it would be to advise the Government 
(later restricted to the Secretary of State] as to the probable effect of the 
pursuit of any foreign policy on which its advice was sought.’’ (Proceed- 
ings, 1947, p. 5.) This suggestion began to bear fruit two years later. The 
Hoover Commission had made a similar recommendation and the Society 
offered its co-operation to the Department in carrying out the plan. In 
response to a request of the Under Secretary of State, the Society in 1949 
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submitted a list of names of eleven members who might be included in a 
panel of advisers on broad problems of international relations. The Society 
had gone as far as it could, but unfortunately no action was taken by the 
Department and nothing further came out of Dr. Hyde’s suggestion. 

Nevertheless, Dr. Hyde at the Executive Council meeting of October 4, 
1947, proposed, and the Council unanimously approved, a public statement 
that: 

Society is experiencing a profound shock today in observing the 
tendency of states to put policy before law and to shape their conduct 
in ways which are contemptuous of standards established by interna- 
tional law. The welfare of civilization depends upon the determina- 
tion of the peoples of every land to oppose such tendencies at whatever 
cost, and to do so by utilizing the agencies appropriate to that end. 
... (Proceedings, 1948, p. 142.) 


In his Presidential address of 1948 on ‘‘What Confronts the United 
States’’ he reiterated the principle that a state enjoys the right to live its 
own life in its own way without external influence, and pointed out that a 
great Power, contemptuous of its obligations to this principle, was not only 
interfering with the internal workings of independent nations but frustrat- 
ing by the veto collective action of the United Nations in checking the 
progress of insidious aggression. In view of the situation which he out- 
lined, Dr. Hyde concluded : 


In a word the United States, with or without partial aid from the 
United Nations, must make itself the most dangerous adversary in the 
world of any potential enemy. 


At the same time the effort must be made to ‘‘convinee the Russian mind, or 
that of those who control the Soviet Union, that it has more to gain in the 
long run from heeding rather than defying the precepts of the law of 
nations.’’ (Proceedings, 1948, p. 5.) It may be remarked that this idea 
was being paralleled at the same time by the Marshall Plan (initiated by the 
Economic Recovery Act of April 3, 1948) and later implemented by the 
NATO, and by the supply of materials and funds by the United States. 

The final Presidential address by Dr. Hyde was given at the annual 
meeting in April, 1949, on ‘‘Pursuing the Objectives of the American So- 
ciety of International Law.’’ It was in the nature of a farewell address and 
in it he sought to make a few suggestions as to the future activities of the 
Society. He believed more concentrated thought should be given to means 
of strengthening the cause of international law. Asa type of question which 
was then acute, he proposed: 


How far, and under what circumstances, has the United Nations or 
any agency thereof Charter-given authority to check or thwart an in- 
dependent state, itself a Member of the United Nations Organization, 
in its effort to suppress a revolution within its domain, or to fix the 
status of a revolting colony that seeks statehood by force of arms? 
(Proceedings, 1949, p. 4.) 
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Another acute question was: 


Is there a means short of war [aside from the North Atlantie Pact] 
whereby the United States and the countries of Eastern Europe under 
Russian influence may be convinced that there is a common and practi- 
cal means of advancing the real interests of each by a process that 
shuns war and the use of all instruments of war? (Proceedings, 1949, 
p. 5.) 
Since then the Society has interested itself in these and other questions of 
‘ 1 
grave international import suggested by Dr. Hyde. And so we leave his 
administration of the office of President with the comment of Judge Hud- 
son, upon taking over the gavel as succeeding President: 


For all of us Charlie Hyde is a master. Who of us could think of going 
about his job in international law without the work—the hard, careful, 
painstaking work—that Charlie Hyde has done for forty years. (Pro- 
ceedings, 1949, p. 138.) 

Those of us who knew Charlie Hyde can appraise his stature not only by 
measure of intellect and achievement in his chosen field, but by standards of 
character. He was intellectually honest—honest in his thinking, honest 
with others, honest with himself. He would not stoop to low or mean 
endeavor. And he was a courageous man standing bravely for such 
opinions as he thought were sound and of good report. We, his colleagues 
and friends, loved him above all because he was wholly human, with an 
innate thread of humor in his fabric. It was not a matter of mere knowl- 
edge or hard-won success, but because he mellowed them with rich feeling 
and emotion. His life was a gloriously happy one in his work, in his 
family and in his friendships. His humor was contagious because it was 
barbless. As a raconteur he was irresistible. His loyalty to truth was the 
rule of his life work, but his interest in others came from the soul. He was, 
moreover, a man of deep religious conviction, as the writer has good 
reason to know, which was a source of real comfort to him after the loss of 
his wife in 1987 and will be now to his surviving children. To his friends 
he bequeathed something imperishable. 

L. H. Woo.Lsey 


SOME ASPECTS OF THE HUMAN RIGHTS PROVISIONS OF THE CHARTER 
AND THEIR EXECUTION IN THE UNITED STATES 
In his recent address on foreign policy Mr. Herbert Hoover made the 
following statement : 


Our relations to the United Nations Charter must be revised. It 
must not be allowed to dominate the internal sovereignty of our Gov- 
ernment. Our courts have already made decisions that the Charter 
overrides our domestic laws.* 


1 Jan. 27, 1952, The New York Times, Jan. 28, 1952. 
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Mr. Hoover here doubtlessly referred to the decision in the case’ of Sei 
Fujii v. State of California,? about which the controversy with regard to 
the international protection of human rights has in this country recently 
been centered. 

Criticism of this decision has been directed chiefly against the ruling that 
the provisions of the United Nations Charter with respect to human rights 
and fundamental freedoms create specific treaty obligations, and not mere 
guiding principles or directives, for Members of the United Nations. A 
further objection is raised that any obligations which the United States 
may have contracted in this field are of a ‘‘non-self-executing’’ nature. 

It is submitted that if the former criticism be well founded, any specula- 
tion concerning the ‘‘self-executing’’ or ‘‘non-self-executing’’ effect within 
the United States of the Charter provisions is superfluous and misleading.® 

It is impossible within the limits of a brief note to deal with questions 
as to whether or not the protection of human rights is properly a matter 
for international negotiation, or as to whether or not treaty regulation 
within this sphere would in some cases result in an unconstitutional en- 
ecroachment upon the reserved powers of the States.* We are here con- 
cerned solely with the analysis of a possible relationship between the human 
rights provisions of the Charter and the execution of treaty obligations in 
the United States, especially as the problem has arisen in connection with 
the Fuji case, in which it was held that these provisions, forming part of 
a treaty of the United States, constitute the ‘‘supreme law of the land,’’ 
paramount to the law of every State in conflict therewith.® 


2217 Pac. (2nd) 481 (Cal. Dist. Ct. App., 2nd Dist., 1950); this JourNaAL, Vol. 44 
(1950), p. 590. Rehearing denied, 218 Pac. (2nd) 595 (1950). An appeal is now 
pending before the Supreme Court of California. 

See also Kenji Namba v. McCourt, 204 Pac. (2nd) 569 (Ore. S. Ct., 1949); this 
JOURNAL, Vol. 44 (1950), p. 199. 

8 As working definitions of these terms, the following, formulated by a recent writer, 
may be adopted for purposes of this discussion: ‘‘A self-executing treaty is one which 
furnishes by its own terms (or by reason of the existence of previously enacted statutes 
which can implement it) a rule of law for the executive branch of the Government, the 
courts, the States, or for private individuals. An executory, or non-self-executing treaty, 
is one which explicitly or implicitly requires implementation by some executive or legis- 
lative agency, either Federal or State, before it can become a rule of law for the courts 
or for private individuals.’’ Alona E. Evans, ‘‘Some Aspects of the Problem of Self- 
Executing Treaties,’’ Proceedings, American Society of International Law, 1951, p. 68. 

4 That treaties for the international protection of human rights might be invalid as 
an invasion of the domestic jurisdiction of the United States and of the reserved powers 
of the States has been suggested (erroneously, it is believed) by the Committee on 
Peace and Law Through United Nations of the American Bar Association. Report... , 
September 1, 1949, p. 5; Report ... , September 1, 1950, p. 17. Cf. Edwin D. Dickin- 
son, Law and Peace (1951), pp. 134-144; and Myres S. McDougal and Gertrude C. K. 
Leighton, ‘‘ The Rights of Man in the World Community: Constitutional Illusions versus 
Rational Action,’’ Yale Law Journal, Vol. 59 (1949-50), pp. 60-115. 

5 In this case, the Alien Land Law of California. Cal. Gen. Laws, Act 261, §§1, 2,7 
(Deering, 1944), prohibiting ownership of land by any alien ineligible to citizenship. 
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In criticizing the decision in the Fujii case, Judge Manley O. Hudson has 
argued that the human rights provisions of the Charter state only a general 
objective of the United Nations and its Members, without imposing upon the 
latter a legal obligation to take any specific action. Referring to the dis- 
tinction between self-executing and non-self-executing treaties in American 
constitutional practice, he concludes that 


.. . the Charter’s provisions on human rights have not been in- 
corporated into the municipal law of the United States so as to super- 
sede inconsistent State legislation, because they are not self-executing. 
. . . Insofar as the United States is concerned, they address them- 
selves ‘‘to the political, not to the judicial department; and the legisla- 
ture must execute the contract before it can become a rule for the 
Court.’’ Apart from action taken by Congress to implement them, 
the application of the Charter’s human rights provisions is not for a 
court to undertake.’ 


6‘*Charter Provisions on Human Rights in American Law,’’ this JourNAL, Vol. 44 
(1950), pp. 543-544. Judge Hudson, as Chairman of the International Law Commission 
of the United Nations, had maintained this view in voting against the Draft Declaration 
on Rights and Duties of States, on the ground that the provisions of its Article 6 went 
beyond the Charter of the United Nations, and beyond international law at its present 
stage of development. U. N. Doc. A/CN.4/SR. 25, pp. 3, 6. Article 6 reads: ‘‘ Every 
State has the duty to treat all persons under its jurisdiction with respect for human 
rights and fundamental freedoms, without distinction as to race, sex, language, or 
religion.’’ 

Also, Hans Kelsen, The Law of the United Nations (London, 1950), pp. 27-33; and 
Josef L. Kunz, ‘‘The United Nations Declaration of Human Rights,’’ this JouRNAL, 
Vol. 43 (1949), p. 317, and ‘‘ Present-Day Efforts at International Protection of Human 
Rights,’’ Proceedings, American Society of International Law, 1951, p. 115, and au- 
thorities there cited. The learned author, however, surely misspoke himself in asserting 
that ‘‘all scholars agree that the Charter proclaims merely a principle, states only a 
program which needs translation into norms of international law... .’’ Cf. H. Lauter- 
pacht, International Law and Human Rights (1950), esp. pp. 145-161, and Quincy 
Wright, cited, note 13, infra. 

Whatever may be the legal effect of the Charter provisions, there can be no dissent 
from Hudson’s assertion that the Universal Declaration of Human Rights possesses no 
binding force. Loc. cit., pp. 546-548. In the Fujii case the court had considered that 
the Declaration, while not a treaty, furnishes an authoritative interpretation of the 
Charter provisions, and that it serves to implement and to emphasize the aims of these 
provisions. 217 Pac. (2nd) 481, at 488 (1950). Wright accepts this view. Loe. cit., 
pp. 72, 77, note 13, infra. Hudson, however, contends that the provision of Article 17 
that ‘‘everyone has the right to own property alone as well as in association with others,’’ 
is ‘‘so general that it could not sustain the result of the court’s decision, even if it were 
incorporated into American law.’’ Loc. cit., p. 547. Lauterpacht, op. cit., pp. 408-417, 
likewise rejects the ‘‘indirect legal authority’’ of the Declaration. 

7 Loc. cit., p. 545. A later commentator likewise argues that the human rights pro- 
visions of the Charter are non-self-executing, because ‘‘the whole tenor of the two 
articles [Articles 55 and 56] is one of future action rather than a present binding agree- 
ment.’’ In support of this proposition, the writer quotes from a letter by Ernest A. 
Gross, Legal Adviser of the Department of State, to the Attorney General, as follows: 
‘The articles of the Charter referred to in your letter [Articles 55 and 56] are not 
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If the first proposition—that the Charter merely states a general purpose 
—be accepted, it becomes difficult to perceive what relevance attaches to 
any further discussion of the constitutional practice of the United States 
with respect to the execution of international treaty obligations. The 
term ‘‘incorporation’’ is employed in this context only with reference to 
a constitutional provision (Art. VI, cl. 2, of the Constitution of the United 
States) or to a legislative enactment designed to give internal effect to a 
legal obligation imposed by treaty. If no such obligation is created by the 
Charter, there is clearly no treaty foundation for any act of incorporation. 
Congress has undoubtedly the power to enact any legislation which is 
necessary and proper to execute the valid international contractual obliga- 
tions of the United States,® but for the exercise of this power there must be 
a treaty foundation, which, according to the view stated above, is lacking 
in the human rights provisions of the Charter. If such a basis should exist, 
Congress would be empowered to give full internal effect to any obligations 
arising therefrom, even though their subject-matter might be, in part, as in 
the human rights field, outside the ordinary legislative power of Congress 
as expressly delegated by the Constitution.® In the absence of such a legal 
basis, Congress can derive no legislative powers additional to those which 
it already possesses in the human or civil rights field under the Constitu- 
tion.'° Civil rights remain governed by the Constitution, and the validity 
of the acts of the States and of Congress itself are, as before, determined 
solely by the terms of that instrument.’ Congress might, of course, enact 
legislation conceived in the spirit of the Charter and designed to effectuate 
the broad objectives to which the United States is pledged, but in that event 


interpreted by the Department of State as imposing a legal obligation to guarantee ob- 
servance of specific human rights and fundamental freedoms... .’’ E. H. C(rowell), 
‘«The Declaration of Human Rights, the United Nations Charter and Their Effect on the 
Domestie Law of Human Rights,’’ Virginia Law Review, Vol. 36 (1950), pp. 1079, 1080. 
Durward V. Sandifer, Deputy Assistant Secretary of State for United Nations Affairs, 
has also stated: ‘‘ Provision for action looking to the protection of human rights is clearly 
integral to the whole concept of the Charter. At the same time it is noteworthy that 
the Charter does not impose obligations on the Members with respect to the observance 
of specific human rights. The obligation is to promote their development and observance 
by joint and separate action.’’ Proceedings, American Society of International Law, 
1949, p. 61. It will be noted that neither Mr. Gross nor Mr. Sandifer, having taken this 
position, considered it relevant to discuss the problem of the possible non-self-executing 
effect of the Charter provisions. 

8 See United States v. Arjona (1887), 120 U. S. 479. 

9 Missouri v. Holland (1920), 252 U. 8. 416. 

10 Hudson states: ‘‘The extent to which Congress has power to implement by legisla- 
tion the human rights provisions of the Charter is another question, which need not be 
discussed here.’’ Loc. cit., p. 545. 

11 It should be noted that, quite apart from any authority which may be based upon 
treaty, Congress has now large and unexhausted constitutional powers to legislate for 
the purpose of correcting any State deficiencies in providing for adequate protection of 
human rights. See Zechariah Chaffee, Jr., ‘‘Federal and State Powers under the Cove- 
nant on Human Rights,’’ Wisconsin Law Review (1951, No. 3), pp. 400-424. 
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the Charter provisions would constitute only the material, and not the 
formal or legal source of such legislation, which would remain circum- 
scribed by any limitations imposed by the Constitution. 

It is believed, therefore, that any criticism of the Fujii case based upon 
the argument that the provisions of the Charter invoked by the court have 
not been incorporated into the law of the United States because they are not 
self-executing—when combined with the contention that these provisions 
impose no specific legal obligations—involves a non sequitur. It implies 
that Congress might now be constitutionally competent to take action to 
implement the Charter’s provisions, and that these provisions constitute an 
independent, potential source of legislative power not otherwise possessed 
by Congress, although they are expressly declared to be devoid of legal 
force. 

If the principal objection to the doctrine of the Fujii case be justified, 
there would seem to be involved no international issue whatsoever, for there 
can be no question of executing or incorporating an obligation which, ez 
hypothesi, does not exist. If the Charter basis for the decision in this case 
ean. on appeal, be discredited, the issue will be shifted to the terrain of 
constitutional law. There the same result may well be reached, but by a 
different route: by way of the Fourteenth Amendmert to the Constitution, 
rather than by way of Article 56 of the Charter.'* 

As an exponent of the contrary view that ‘‘ Article 56 of the Charter in 
form imposes obligations upon the Members of the United Nations,’’ 1° 
Professor Quincey Wright argues forcibly that this article ‘‘implies, as a 
minimum, abstention from separate action . . . which would oppose the 
purposes of the organization.’’'* The decision in the Fujii case should, 
therefore, be regarded as the application of a self-executing treaty pro- 
vision, which renders unenforceable any State law (or earlier Federal law) 
contrary thereto. Wright maintains that the Universal Declaration of 
Human Rights, while not a treaty, is ‘‘of great interpretative value, 
manifesting the opinion of the United Nations as to the scope of human 


12 Although the majority in Oyama v. State of California (1948), 332 U. S. 633, this 
JOURNAL, Vol. 42 (1948), p. 475, did not deem it necessary to pass upon the constitu- 
tionality of the California Alien Land Law as a whole, they did not expressly affirm its 
constitutionality, and the four concurring justices considered this law unenforceable as 
violative of the equal protection clause of the Fourteenth Amendment, and, subsidiarily, 
of the human rights provisions of the Charter. See comment, California Law Review, 
Vol. 36 (1948), pp. 320-325. Also Takahashi v. Fish and Game Commission (1948), 
334 U. S. 410, this JouRNAL, Vol. 42 (1948), p. 934, in which refusal by the State of 
California to issue a fishing license to a Japanese national was held to be repugnant to 
the Fourteenth Amendment. 

In Kenji Namba v. McCourt (1949), 204 Pac. (2nd) 569, the Supreme Court of 
Oregon, relying upon the above decisions, held the Oregon Alien Land Law unconstitu- 
tional upon grounds similar to those advanced by the concurring justices in the Oyama 
case. 

13 ‘*National Courts and Human Rights—The Fujii Case,’’ this JourNAL, Vol. 45 
(1951), p. 70. 14 Ibid., p. 72. 
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rights and fundamental freedoms.’’ While admitting that some of the 
rights stated therein are ‘‘not susceptible of judicial cognizance until they 
are implemented by legislation,’’ he argues that Article 56 is, in the cireum- 
stances of the Fujii case, self-executing, since it imposes an obligation ‘‘to 
abstain from enacting laws which impair a right, as, for instance, laws 
which discriminate on racial grounds in land-holding. . . .’’* 


15Ibid., p. 77. Article 56 would also be self-executing insofar as it relates to the 
obligation of a Member ‘‘to prevent its agencies and officials from performing acts which 
impair a right... .’’ It would not, however, be self-executing with respect to the 
obligation ‘‘to enact laws and provide suitable procedures to prevent persons within its 
jurisdiction from impairing a right ...’’ or ‘‘to maintain such judicial, regulatory, 
and operative agencies as may be necessary to give practical effect to a right, as, for 
instance, social security and educational opportunity.’’ Ibid. Cf. note 6, supra. 

It is precisely the apprehension that most, if not all, of the provisions of a future 
Covenant would be self-executing that led the House of Delegates of the American Bar 
Association, at its 1950 session, to instruct its Committee on Peace and Law Through 
United Nations to prepare for its consideration draft amendments to the Constitution 
designed to avoid that result. Report ... , Sept. 1, 1950, p. 1. The amendment pro- 
posed by the Committee would provide that treaties affecting civil rights or federal-state 
relationships should ‘‘not become domestic law unless, and only to the extent that, the 
whole Congress acts by separate legislation within its existing constitutional powers apart 
from the treaty.’’? The Committee stated: ‘‘Such a clause will put the world on notice 
that such a limitation on our treaty powers exists, and will put us on substantial parity 
with other nations in the treaty field. Under such a clause a commitment on our part 
in a treaty to implement the treaty by legislation, ‘in accordance with our constitutional 
processes,’ would be squarely within the limitation. The clause will modify Missouri v. 
Holland and nullify such decisions as the recently much-discussed California case of 
Fujii v. State... , and prevent the disturbance of the balance between federal and 
state power by the treaty method.’’ Report ... , September 1, 1951, pp. 9, 10. The 
House of Delegates of the Association on Feb. 26, 1952, approved the following proposed 
amendment to the Constitution of the United States reported by the Committee, and 
recommended its adoption through action by Congress: ‘‘A provision of a treaty which 
conflicts with any provision of this Constitution shall not be of any force or effect. A 
treaty shall become effective as internal law in the United States only through legislation 
by Congress which it could enact under its delegated powers in the absence of such 
treaty.’’ Report of Standing Committee on Peace and Law Through United Nations, 
Feb. 1, 1952. See also the resolution for a constitutional amendment (8. J. Res. 130) 
submitted on Feb. 7, 1952, by Senator Bricker (R., Ohio) and 58 other Senators, and re- 
ferred to the Committee on the Judiciary, Cong. Rec., 82d Cong., 2d Sess., Vol. 98, No. 20, 
Feb. 7, 1952 (Daily ed.), p. 921, which provides, in part: 

‘*Section 1. No treaty or executive agreement shall be made respecting the rights of 
citizens of the United States protected by this Constitution, or abridging or prohibiting 
the free exercise thereof. 


‘*Sec. 3. No treaty or executive agreement shall alter or abridge the laws of the 
United States or the Constitution or laws of the several States unless, and then only to 
the extent that, Congress shall so provide by act or joint resolution.’’ 

Cf. Lawrence Preuss, ‘‘Enforcement of Treaty Obligations Through Internal Law— 
System of the United States and of Some Other Countries,’’ Proceedings, American 
Society of International Law, 1951, pp. 82-100. 
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If the initial premise—that the Charter imposes legal obligations which 
are ‘‘spelled out’’ by the Declaration—be granted, this conclusion would 
appear to be well founded, especially in view of the interpretation placed 
by the courts of the United States upon bilateral treaties guaranteeing 
national treatment to aliens. 

The decision in the Fujii case, however, appears to attribute to the 
Charter and the Declaration precisely the legal force which a completed 
and ratified Covenant on Human Rights would possess. It is not yet certain 
whether or not a separate Covenant on economic, social and cultural rights 
will be submitted to Members of the United Nations,’ nor is it certain that 
the United States will succeed in its efforts to secure the inclusion of a 
“‘federal-state clause’’ which would relieve it of the international obliga- 
tion to implement provisions the subject-matter of which is determined, in 
accordance with its ‘‘constitutional processes . .. to be appropriate, in 
whole or in part, for action’’ by the States. In the light of these con- 
tingencies, Judge Hudson’s observation that the ‘‘California court would 
seem to have anticipated events which may or may not transpire in the 
future,’’ appears to be amply justified.*® 

If and when a Covenant on Human Rights is completed and submitted 
to the Senate, the question as to which of its provisions, if any, are self- 
executing, will constitute a pressing problem. Whether the Covenant (or, 
perhaps, two Covenants: one on civil and political rights, and a second on 
economic, social and cultural rights) should be approved will involve 


16 See, for example, Asakura, v. Seattle (1924), 265 U. S. 332; and Jordan v. Tashiro 
(1928), 278 U. 8. 123, cited by Wright, loc. cit., p. 75, note 39. 

A federal-state clause in the Covenant or a reservation to the Covenant (see proposed 
reservations approved by the House of Delegates of the A. B. A. at its 1951 session, 
Report, September 1, 1951, p. 4) could not, in the opinion of the Committee on Peace and 
Law, in itself serve as a protection ‘‘against the expansion of the limited power of the 
Federal Congress in the United States to such extent as necessary to fulfill the obligation 
under the treaty if Congress determines to exercise that power. ... No action of the 
parties or of the Senate and the President of the United States at the time of ratification 
of a treaty can take away the constitutional power of Congress to execute the treaty and 
fulfill the international obligation under the treaty if Congress decides to do so. With- 
out affecting the power of Congress ... the duty of the Federal Government toward 
other contracting nations for the fulfillment of United States obligations under a treaty 
and the intent of the United States at the time of execution of a treaty can be restricted 
by a [federal-state] clause. . . . Ibid., Appendix A, p. 36. 

See Chaffee, Wisconsin Law Review (1951, No. 4), pp. 623-656; Yuen-li Liang, 
‘Colonial Clauses and Federal Clauses in United Nations Multilateral Instruments,’’ 
this JouRNAL, Vol. 45 (1951), pp. 121-128; and Edgar Turlington, ‘‘The Legal Effect 
of Treaties in Municipal Law: The Special Position of Federal States,’’ Proceedings, 
American Society of International Law, 1951, pp. 76-82. 

17 At its sixth regular session the General Assembly requested the Economie and Social 
Council to draft two separate covenants, one defining civil and political rights and the 
other, economic, social and cultural rights. United Nations Bulletin, Vol. 12 (Feb. 15, 
1952), p. 204. 18 Loc. cit., p. 547. 
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important issues of policy, complicated by difficult questions of international 
and constitutional law. It is desirable, in the meanwhile, to clarify the 
issue which has been erystallized by the decision in the Fujii case, and to 
determine whether or not the human rights provisions of the Charter 
create any positive treaty obligations for the United States. If the answer 
to this question is in the negative, discussion of the possible method of 
their execution would seem to be irrelevant and to anticipate an issue 
which would have reality only during the consideration of a future 
covenant. If the answer is in the affirmative, the problem becomes one 
of immediate and far-reaching importance, for in that event the legal 
obligations which flow from the Charter, whether they be self-executing or 
not self-executing, must, contrary to the implications of Mr. Hoover’s 
statement, prevail over the ‘‘internal sovereignty’’ of the United States. 


LAWRENCE PREUSS 


WHEN IS A TREATY NOT A TREATY? 


The decision of the General Assembly of the United Nations on January 
12 in the matter of reservations to multilateral treaties! cannot be said to 
have clarified the situation. Rather it would seem only to have added to the 
confusion and left us with a rule which is no rule at all. For it will 
henceforth be practically impossible to say when certain treaties are in 
force and when they are not in foree, and, if in force, between what 
particular states they are in force and between what others they are not in 
force. 

Perhaps it would be fairer to characterize the decision of the General 
Assembly as being the easiest immediate solution of a problem in respect to 
which there were conflicting views on the part of the Members. Whether 
it is a solution which will last is another question; and there is nothing to 
prevent the General Assembly from reconsidering the matter at any time. 
The situation presented was a practical rather than a theoretical one, and it 
may be that the confusion that appears to lie ahead may not be actually as 
great as it logically promises to be. 

The first recommendation can be accepted without question. The General 
Assembly recommends that the organs of the United Nations, specialized 
agencies and states should, in the course of preparing multilateral conven- 
tions, consider the insertion therein of provisions relating to the admis- 
sibility or non-admissibility of reservations and to the effect to be attributed 
to them. That may not be as easy as it seems at first sight, and it may 
operate as an invitation to by-pass conflicting points of view and postpone 
decisions that should be taken at the time the convention is being prepared. 
But there are no logical objections to the plan. 


1General Assembly, 6th Sess., Doc. A/L. 37, Jan. 14, 1952; Supplement to this JouR- 
NAL, p. 66. 
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The second recommendation that, in regard to the Convention on 
Genocide, states should be guided by the advisory opinion of the Inter- 
national Court of Justice, can also be accepted, noting that the General 
Assembly was under the practical necessity of making it, since it represented 
the opinion of its ‘‘principal judicial organ’’ to which the matter had been 
referred.*? The opinion of the Court was expressly limited to the Genocide 
Convention, which did not involve a conflict of national interests but rather 
an effort to promote a common interest of the whole international com- 
munity, so that the failure of the Court to indicate who was to decide 
whether a given reservation was or was not ‘‘compatible with the object and 
purpose of the Convention’’ did not promise to create any serious difficulties 
in its practical application. 

The third recommendation of the General Assembly is in the form of an 
instruction to the Secretary General, who has charge of the deposit of 
treaties. In respect to the Genocide Convention he is to follow the advisory 
opinion of the International Court of Justice. In respect to future con- 
ventions he is to accept the deposit of documents containing reservations 
or objections ‘‘without passing upon the legal effect of such documents,”’ 
and he is to communicate the text of such documents relating to reservations 
or objections to all states concerned, ‘‘leaving it to each State to draw 
the legal consequences from such communications. ”’ 

It will be remembered that the International Law Commission, to which 
the question of reservations to multilateral treaties had been referred by 
the General Assembly on November 16, 1950, recommended, in its report 
under date of August 23, 1951,° that the Secretariat of the United Nations 
follow its existing practice of accepting the deposit of ratifications with 
reservations only when the proposed reservations were accepted by all of 
the states which had up to that time ratified or acceded to the convention, 
with the additional restriction of acceptance by all of the signatory states 
as well, except in cases where undue delay might indicate abandonment of 
interest in the convention. The report of the Commission was referred 
to the Sixth Committee of the General Assembly, which debated the matter 
at length and rejected it by a substantial vote which represented the desire 
of the majority for greater flexibility in the obligations of treaties by 
permitting the contracting parties to enter the reservations necessary to 
make the agreement acceptable. 

When the resolution of the Sixth Committee, based upon a proposal made 
by the United States Delegation, came before the General Assembly, the 
Netherlands Delegation offered an amendment instructing the International 
Law Commission to examine the question further, so that a decision could 
be taken by the Assembly in the light of the pending codification of the law 
of treaties. In the meantime the Secretary General was to follow his 


2 See Supp. to this JourNAL, Vol. 45 (1951), p. 13; for I.C.J. opinion, see ibid., p. 579. 
3 This JoURNAL, Supp., Vol. 45 (1951), p. 103, at p. 117. 
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previous practice in the matter of ratifications without prejudice to the legal 
effect of objections to reservations. The amendment was defeated, and 
the Assembly proceeded to adopt the resolution offered by the Sixth Com- 
mittee by a vote of 32 to 17, with 5 abstentions. 

Whether the dire consequences of the decision of the General Assembly 
forecast by a number of the delegates will actually result, remains to be 
seen. The representatives of the United Kingdom, France and Yugoslavia 
argued that the provision that in the case of future conventions it should 
be left to individual states to draw the legal consequences of reservations 
and of objections to them could only lead to legal chaos, and that there 
would be no means of knowing who would be bound by a treaty and to what 
extent. The Secretary General, it was said, could not fulfill his function of 
determining the date of the entry into force of conventions when it was 
impossible to say at times whether the ratification of a particular state 
was to be counted. On the other hand, in defense of the resolution, the 
representative of the United States, in his statement before the Sixth Com- 
mittee, argued strongly against the existing practice, supported by the 
report of the International Law Commission, which permitted a single state 
to veto a reservation and thus prevent the reserving state from becoming a 
party to a treaty in spite of the fact that its reservation might not actually 
be incompatible with the object and purpose of the treaty. Uniformity 
in the obligations of treaties must be subordinated, it was said, ‘‘to the 
facts of life which determine the actions of states.’’ The Secretary 
General should continue to perform the administrative service of acting 
as depositary of ratifications and possible accompanying reservations ‘‘ with- 
out passing on the legal effects of the documents.’’ 

A compromise formula offered by the United Kingdom deserves con- 
sideration. Reservations, it was suggested, might be permitted if a major- 
ity of two-thirds or three-fourths of the contracting parties agreed to them, 
in which case the reserving state would become a party to the treaty, al- 
though, of course, only as between itself and the states accepting its 
reservation. No formal proposal, however, appears to have been made to 
this effect. 

It is to be regretted that the whole matter was not referred back to the 
International Law Commission for further study. The discussions before 
the Sixth Committee, and later before the General Assembly, clearly did 
not exhaust the subject, and there was no need for an immediate decision, 
once the problem of the Genocide Convention had been disposed of by the 
advisory opinion of the International Court of Justice. There are alterna- 
tives to the two extreme positions of requiring unanimity of agreement upon 
reservations and of leaving it to each state to pass upon their effect; and 
it would have been well to explore them in the hope of obtaining a solution 
which would have been at once more logical and more generally acceptable. 


C. G. Fenwick 
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THE STATUS OF GERMANY AND THE PEACE PROCLAMATION 


The status of the hostilities begun by Germany’s invasion of Poland on 
August 30, 1939, and the status of Germany since the unconditional sur- 
render of all its armed forces on May 8, 1945, have been subjects of con- 
siderable controversy. Conservative international lawyers have generally 
held that these hostilities constituted a ‘‘state of war’’ under international 
law and that after the surrender of May, 1945, that state of war continued 
and the whole of Germany became occupied enemy territory, in the ad- 
ministration of which the four occupying Powers were subject to the limita- 
tions set forth in the Hague Convention and other sources of the law of war. 

This theory, while simple and supported by some formal acts and by the 
terminology of popular discussion, does not conform to the practice of states 
during the past dozen years. A state of war in international law implies 
jural equality of the belligerents in all acts concerning the initiation and 
conduct of hostilities and in relations with non-belligerents.2, But many 
of the states of the world, including the United States, discriminated against 
Germany during the course of hostilities before becoming belligerents.® 
They assumed that they were not ‘‘neutrals’’ bound by the duty of im- 
partiality and that the acts of the German Government in initiating hos- 
tilities were not lawful ‘‘acts of state’’ conferring personal immunity upon 
the members of that government or their agents. Furthermore, the inter- 
national law of military occupation permits the oceupant to act only for 
the security of its forces and the maintenance of public order and safety 


1 Kurt v. Laun, ‘‘The Legal Status of Germany,’’ this JouRNAL, Vol. 45 (1951), pp. 
267 ff. 

2‘*War’’ in the legal sense can only exist between sovereign states assumed to be 
jurally equal or between a state and an insurgent government which has been generally 
recognized as a belligerent with jural equality for the purposes of war. See L. Oppen- 
heim (Lauterpacht), International Law, 6th ed., Vol. 2, sees. 58, 59; Q. Wright, A Study 
of War (Chicago, 1942), pp. 8 ff., 694 ff., 877 ff., 891 ff. In popularizing the phrase 
‘‘the outlawry of war,’’ Salmon O. Levinson thought that such ‘‘outlawry’’ would be 
effected by eliminating the equal status of the participants in hostilities. The essence 
of ‘‘war,’’ as of the duel, he thought, was such equality; consequently by assuring that 
the aggressor and the defender would be determined in all hostilities and that they 
would be accorded a different status, war would be ‘‘outlawed’’—it would no longer 
exist in the sense of international law. He gained this conception from John Bassett 
Moore who wrote him ‘‘after you outlaw war, do not use the word war any more but 
refer always to the inherent right of self defense.’’ According to Levinson, ‘‘ Defense 
against aggression . . . would not be war any more than defense by an individual, after 
dueling was outlawed, would be called dueling.’’ John E. Stoner, 8. O. Levinson and 
the Pact of Paris (Chicago, 1943), p. 196. 

3Q. Wright, ‘‘The Transfer of Destroyers to Great Britain,’’ this JouRNAL, Vol. 34 
(1940), pp. 680, 689; ‘‘The Lend Lease Bill and International Law,’’ ibid., Vol. 35 
(1941), pp. 308 ff. 

4 Trial of Major War Criminals, Nuremberg, 1947, Vol. 1, p. 223; Q. Wright, ‘‘ War 
Criminals,’’ this JourNaL, Vol. 39 (1945), p. 266; ‘‘The Law of the Nuremberg Trial,’’ 
ibid., Vol. 41 (1947), pp. 66, 71. 
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and obliges him to ‘‘respect, unless absolutely prevented, the laws in force 
in the country.’’® But the oceupants of Germany since May, 1945, have 
enacted and enforced legislation with the avowed object of modifying the 
basic political, economic and social structure of the country.® 

In view of these practices the theory has been set forth that the hostilities 
which began in August, 1939, did not constitute a ‘‘state of war’’ under 
international law but a condition of ‘‘aggression’’ by Germany and of 
‘*defense’’ by the United Nations; that consequently the laws of war and 
neutrality were not applicable and that the German leaders responsible for 
the initiation of aggression could not defend themselves on the plea of 
‘fact of state’? but were criminally liable for offenses against the law of 
nations.” It has also been contended that after the unconditional surrender 
of its armed forces and the disappearance of its government, Germany 
ceased to exist and its territory passed under the sovereignty of a condo- 
minium of the four principal Members of the United Nations.’ This 
theory also, in its extreme form, fails to conform to the practice of states. 
The term ‘‘state of war’’ has been applied to World War II. All of the 
belligerents have assumed that the international law of war was applicable 
to their operations, have protested alleged violations of those rules by their 
enemies, and have conducted war crimes trials on the basis of those rules. 
The Hitler Government was treated as a belligerent government in many 
respects and its successor was regarded as capable of surrendering all of 
the armed forces of Germany.® Germany has been assumed to continue as a 
state, although occupied, divided, and only gradually acquiring organs of 
self-government. 

It may still be too early to make a correct legal description of the situa- 
tion, but it would appear to lie between these two extreme positions. This 
is suggested by President Truman’s Proclamation of October 24, 1951, 
pursuant to a Congressional resolution of October 19, 1951. This Proclama- 


tion declared that 


5IV Hague Convention, 1907, Art. 43. 

6 Report on Potsdam Conference, Aug. 2, 1945, Department of State Bulletin, Vol. 13 
(Aug. 5, 1945), pp. 155 ff.; The Axis in Defeat—A Collection of Documents on American 
Policy toward Germany and Japan (Department of State, 1945), pp. 10 ff.; Occupation 
of Germany, Policy and Progress, 1945-46 (Department of State, 1947). 

7 Robert H. Jackson, Attorney General, address to Inter-American Bar Association, 
Havana, Cuba, March 27, 1941, this JourNaL, Vol. 35 (1941), pp. 348 ff.; Q. Wright, 
‘*Permissive Sanctions against Aggression,’’ ibid., Vol. 36 (1942), p. 103; also above, 
note 3. 

8 Hans Kelsen, ‘‘The International Legal Status of Germany to be Established Im- 
mediately upon Termination of the War,’’ this JouRNAL, Vol. 38 (1944), at p. 692; ‘‘ The 
Legal Status of Germany according to the Declaration of Berlin,’’ ibid., Vol. 39 (1945), 


pp. 518 ff. 
® The legality of Doenitz’s succession to Hitler has been questioned. See Laun, Joc. 
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the state of war between the United States and the Government of Ger- 
many declared by the joint resolution of Congress approved December 
11, 1941, was terminated on October 19, 1951." 


The preamble of the Proclamation, the terms of the Congressional resolution, 
the Congressional reports on it, and the President’s communication to 
Congress on July 9, 1951, proposing such a resolution, throw light upon 
the American interpretation of the situation." 

In regard to the status of the hostilities it is to be noticed that the Con- 
gressional resolution of October 19, 1951, referred to the state of war de- 
elared by the resolution of Congress of December 11, 1941. Hitler’s Gov- 
ernment had earlier declared war upon the United States. That act may 
have had significance from the international point of view, but apparently 
in the resolutions of 1941 and 1951 Congress was dealing with a ‘‘state of 
war’’ from the point of view, not of international law, but of United States 
law. Like the Congressional resolution of July 2, 1921, which ‘‘ declared 
at an end’’ the state of war which had been ‘‘ declared to exist between the 
Imperial German Government and the United States of America by the 
Joint resolution of Congress approved April 6, 1917,’’** the resolution of 
1951 was designed to function within the orbit of domestic law, and its effect 
upon the relation between the United States and Germany under inter- 
national law was indirect.'* The United States by its declaration of 1941 
gave effect within its jurisdiction to war restrictions flowing from inter- 
national law, the common law and legislation, and publicly asserted that it 
had the right to use, and intended to use, against Germany the powers which 
international law attributes to a belligerent. It did not necessarily imply 
that Germany was entitled to exercise such powers against it. 

This is suggested not only by the terminology of the resolution and the 
Proclamation, but also by the communiqué of September 19, 1950, released 
by the Foreign Ministers of the United States, the United Kingdom, and 
France after their meeting in New York suggesting that each government 
terminate its war with Germany. ‘This states: 

In the spirit of the new relationship which they wish to establish 
with the Federal Republic, the three Governments have decided, as 
soon as action can be taken in all three countries in accordance with 
their respective constitutional requirements, to take the necessary steps 
in their domestic legislation to terminate the state of war with Germany. 

This action will not affect the rights and status of the three powers in 
Germany, which rest upon other bases. It will, however, create a 
firmer foundation for the developing structure of peaceful and friendly 

10 Proc. 2950, 16 Fed. Reg. 10915; this JouRNAL, Supp., Vol. 46 (1952), p. 12. 

11 Department of State Bulletin, Vol. 25, No. 629 (July 16, 1951), p. 9; No. 646 
(Nov. 12, 1951), p. 769; U. S. Code, Congressional and Administrative Services, 1951, 
pp. 4049, 4250. 1242 U.S. Stat. 105. 

13 Josef L. Kunz, ‘‘Ending the War with Germany,’’ this JouRNAL, Vol. 46 (1952), 
p. 114, 
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relationship and will remove disabilities to which German nationals are 
subject. It is hoped that other nations will find it possible to take 
similar action in accordance with their own constitutional practices. 


There are two interesting differences between the resolution of July 2, 
1921, and that of October 19, 1951. That of 1921 declared the state of war 
‘fat an end’’ while that of 1951 asserted that the state of war ‘‘is hereby 
terminated and such termination shall take effect on the date of enactment of 
this resolution.’’ This modified the draft proposed to Congress by the Presi- 
dent which read that the state of war ‘‘shall be terminated and such termina- 
tion shall take effect on such date as the President shall by proclamation des- 
ignate.’’?° In 1921 the President did not actually proclaim the end of war 
until November 14, 1921, after the Treaty of Berlin with Germany, signed 
on August 21, 1921, had been ratified by both parties. Although the 
Proclamation declared the war to have ended on July 2, 1921, as asserted 
by the resolution which had in fact been recited in the Treaty of Berlin, 
the courts and commentators generally held that in international law the 
war did not end until November 11, 1921, the date of exchange of ratifica- 
tions of the Treaty of Berlin.’® 

In the recent case the President proclaimed on October 24, 1951, that 
the war terminated on October 19, 1951, and that while it is the policy 
of the United States ‘‘to bring about the conclusion of a treaty of peace 
with the government of a united and free Germany,’’ efforts to this end 
‘‘have been frustrated and made impossible for the time being by the policy 
of the Soviet Government.’’ While it may be that Congress intended by its 
more positive language in 1951 to prevent judicial construction of the kind 
applied to the resolution of 1921, it would seem that Congress is in law 
incapable by itself of terminating the international status established by the 
hostilities. It would still belong to courts and international jurists to de- 
cide, as they did in 1921, what effect can be attributed to the Congressional 
resolution upon the relations between Germany and the United States under 
international law. Help on this can be found in the statement of the three 
Ministers that the rights and status of the three Powers in Germany would 
not be affected by the termination of the state of war they had declared, and 
more specifically in the President’s Proclamation : 


Whereas the rights, privileges, and status of the United States and 
the other occupation powers in Germany, and the rights and privileges 
of the United States and its nationals to which it or they have become 


14 Department of State Bulletin, Vol. 23, No. 587 (Oct. 2, 1950), pp. 530-531. 

15 Ibid., Vol. 25, No. 629 (July 16, 1951), p. 92. 

16 Manley O. Hudson, ‘‘The Duration of the War between the United States and 
Germany,’’ Harvard Law Review, Vol. 39 (1925), pp. 1020, 1045; Arnold v. Ellison 
(1928), 96 Pa. Super. Ct. 118, 124; First National Bank of Pittsburgh v. Anglo- 
Oesterreichische Bank, 37 Fed. (2d) 564, 567; Hackworth, Digest of International Law, 
Vol. 6, pp. 430 ff. 
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entitled as a result of the war, as well as the right to exercise or enforce 
the same, derive from the conquest of Germany and the assumption of 
supreme authority by the Allies and are not affected by the termination 
of the state of war. . 


The last part of this statement suggests that Germany was extinguished 
by its unconditional surrender, but the first part expressly recognizes that 
Germany continues to exist under occupation. <A similar contradiction may 
be found in the Allied Declaration of June 5, 1945. After referring to 
‘‘the unconditional surrender of German armed forces’’ and the elimination 
of any German Government, this Declaration declared that the four gov- 
ernments: 


hereby assume supreme authority with respect to Germany, including 
all the powers possessed by the German Government, the High Com- 
mand and any state, municipal, or local government or authority. The 
assumption, for the purposes stated above, of the said authority and 
powers does not effect the annexation of Germany. 


The Declaration then stated that the Allied Governments ‘‘will hereafter 
determine the boundaries of Germany or any part thereof and the status 
of Germany or of any area at present being part of German territory.’’ *” 
That Germany never ceased to exist is indicated by the recital in the 
Proclamation of 1951: 


Whereas it has nevertheless been considered desirable to bring the 
existing state of war with Germany to a close and to remove Germany 
from its present enemy status, thus eliminating certain disabilities af- 
fecting German nationals . 


It is believed that these apparent contradictions can be resolved by clear 
recognition of the following distinctions. 

1. The term ‘‘state of war’’ in the municipal law sense, implying that war 
powers and war legislation are applicable and that enemy agents and 
nationals are under war disabilities, is to be distinguished from the term 
in the international law sense implying equality of the belligerents in re- 
spect to belligerent powers and neutral obligations. The Congressional 
resolution and the President’s Proclamation of 1951, like the Congressional 
resolution of 1921, affected directly only the state of war of the United States 
in the municipal law sense. They did not directly affect the status under in- 
ternational law of the hostilities between the United States and Germany. 

2. The term ‘‘state of war’’ in the legal sense is to be distinguished from 
war in the material sense implying any large-scale use of armed forces in 
a conflict between political groups. This distinction has been given clear 
judicial recognition.'? While the hostilities of World War II were un- 


17 Department of State Bulletin, Vol. 12, No. 311 (June 10, 1945), p. 1051; The Axis 
in Defeat, p. 63; this JouRNAL, Supp., Vol. 39 (1945), pp. 171, 172. 

18 The Prize Cases (1862) (Nelson, J., dissenting), 2 Black 690; The Three Friends 
(1897), 166 U. 8. 1. 
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doubtedly war in the material sense and were also a state of war in the 
sense of the municipal law of most of the participants, it seems doubtful 
whether a state of war in the sense of international law ever existed between 
Germany and the United Nations. The United States Congress in declaring 
a ‘‘state of war’’ against the German Government on December 11, 1941, 
could hardly have intended to recognize that a state of war existed in the 
sense of international law. To have done so might have made the United 
States liable, under the principle of the Alabama Award, for the damages 
suffered by Germany as a result of the destroyer deal, the Lend Lease Act 
and other ‘‘unneutral’’ aid given by the United States Government to the 
Allies. A very different position was asserted by all of Germany’s enemies 
in the Declaration by United Nations of January 1, 1942.19 This declara- 
tion asserted, it is true, that the signatory governments were ‘‘at war’’ with 
‘‘members of the Tripartite Pact and its adherents,’’ but this must have 
meant ‘‘war’’ in the material sense or ‘‘war’’ in the sense of the municipal 
law of each, because the declaration further characterized the hostilities as a 
‘‘struggle against savage and brutal forces seeking to subjugate the world”’ 
and a ‘‘struggle for victory over Hitlerism,’’ hardly compatible with recog- 
nition of the jural equality of Germany as a lawful belligerent. 

This implied rather that other states were not under neutral obligations 
toward Germany, that war declarations in the name of Germany by the 
Hitler Government were not lawful acts of state, and that the individuals 
charged with offenses against the law of nations in pursuance of those 
declarations could not claim immunity on the ground of ‘‘act of state.’’ 
The hostilities thus constituted in international law, not a ‘‘state of war’’ 
but a state of aggression on one side and of defense on the other, a situation 
which had become possible in international law only with the general ac- 
ceptance of anti-war obligations by members of the community of nations. 
The essence of this situation seems to be that the aggressor acquires no 
belligerent powers as a result of his illegal act, whereas the defender enjoys 
all the normal powers of a lawful belligerent. Asa result, non-participating 
states are bound by the usual neutral obligations toward the defender but 
not toward the aggressor.*° 

The situation has some analogy to that of insurgency, in that the in- 
surgents, though traitors under the law of their country and not lawful 
belligerents under international law, are entitled to benefit by the rules of 
war of a humanitarian character in the conduct of hostilities. Third states 
are, however, under no neutral obligations toward the insurgents, whereas 


19 U, S. Executive Agreement Series, No. 236; this JouRNAL, Supp., Vol. 36 (1942), 


20 Harvard Research in International Law, Draft Convention on Aggression (Jessup, 
Reporter), this JoURNAL, Supp., Vol. 33 (1939), pp. 823 ff.; Q. Wright, ‘‘The Concept of 
Aggression in International Law,’’ this JouRNAL, Vol. 29 (1935), pp. 373 ff.; above, 
notes 2, 3, 6. 
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they are under such obligations toward the parent state.** Aggressors are, 
it is true, offenders against the community of nations rather than against a 
particular state, but like insurgents they are not lawful belligerents and are 
entitled to benefit only by the rules of war of a humanitarian character. 
These principles were in fact applied during the hostilities. Germany was 
denied the powers of a lawful occupant to transfer certain titles to prop- 
erty,”? but at the same time it was recognized that rules with reference to 
prisoners of war and the conduct of military operations applied equally to 
both sides. 

3. The status of a ‘‘military occupant’’ is to be distinguished from that 
of a ‘‘conqueror.’’ The surrender instruments and particularly the Decla- 
ration of June 5, 1945, made it clear that the four Allied Powers did not 
regard their status as that of an occupant but as that of a conqueror exer- 
cising all the powers of sovereignty, but only for a limited time.** While 
exercising these powers they were competent to bind Germany in the same 
way that a general de facto government can bind the state.** The explicit 
renunciation of the annexation of Germany, even though the latter was 
conquered, was not intended to limit the powers which could be exercised 
during the period of occupation. This situation therefore had some re- 
semblance to that of the United States in Cuba from 1899 to 1903.%° It 
exercised all powers of government but was committed to withdraw under 
the self-denying ordinance of April 20, 1898. 

The situation also has some resemblance to that which existed in the 
United States after the Civil War. At this time there were conflicting 
theories of the status of the South. Presidents Lincoln and Johnson wished 


21G. G. Wilson, ‘‘Insurgency,’’ U. S. Naval War College, 1900; International Law 
(8rd ed., St. Paul, 1939), pp. 38 ff., 255. 

22 Inter-Allied Declaration against Acts of Dispossession Committed in Territories 
under Enemy Occupation or Control, Cmd. 6418 (London, H. M. Stationery Office, 1943) ; 
Council on Foreign Relations, The Postwar Settlement of Property Rights (New York, 
1945), pp. 46 ff., 62 ff.; Q. Wright, ‘‘ War Claims: What of the Future?’’, Law and Con- 
temporary Problems, Summer, 1951, pp. 546 ff. 

23 The ‘‘Unconditional Surrender’’ of Germany, called for at the Casablanea Con- 
ference of January, 1943, was considered to result in the ‘‘conquest’’ or ‘‘debellatio’’ 
of Germany, permitting ‘‘subjugation’’ by the conquerors through a declaration of 
‘‘annexation’’ or, if they preferred, as they did, an exercise of sovereign authority for a 
limited time. See Curtis C. Shears, ‘‘Some Legal Implications of Unconditional Sur- 
render,’’ Proceedings, American Society of International Law, 1945, pp. 44 ff. 

24Great Britain v. Costa Rica (Tinoco Arbitration), this JouRNAL, Vol. 18 (1924), 
pp. 182-187. See also Hopkins (U. 8S.) v. Mexico (1923), Report of Commission, 1927, 
pp. 42, 50. 

25 Neeley v. Henkel (1901), 190 U. S. 109, 120; Kelsen, in this JourNAL, Vol. 39 
(1945), p. 522. The situation may also be compared to that of Egypt under British 
occupation from 1882 to 1919 and to that of Mandated and Trust Territories. See 
Q. Wright, this JouRNAL, Vol. 41 (1947), p. 50; Mandates under the League of Nations 
(Chicago, 1930), pp. 327 ff. 
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to ‘‘bind up the wounds’”’ and permit the defeated Southern States to revert 
to their prewar position as soon as order could be restored. There was, 
however, the opposing theory of Thaddeus Stevens and other radicals in 
Congress which regarded the South as ‘‘conquered soil’’ and wished to 
establish military government over it for a long time. The Supreme Court 
eventually adopted a compromise theory, holding that the Constitution in- 
tended ‘‘an indestructible union composed of indestructible states’’; that 
the Southern States never ceased to exist; that the hostilities were not 
against them as such but against governments engaged in rebellion against 
the United States; and that such rebellion having been suppressed by tem- 
porary occupation, the States, on accepting the Amendments to the Constitu- 
tion, should be free to establish governments that could function for them 
in the normal way.”* It is true that in international law the Civil War 
constituted a ‘‘state of war’’ by virtue of the recognition of the belligerency 
of the South by Great Britain and other states. The Civil War is analo- 
gous to the present situation, however, in its constitutional rather than its 
international character. From the American constitutional point of view 
the Civil War was a rebellion against the Constitution and thus resembled 
the second World War which arose from the Nazi rebellion against the 
obligations of international law outlawing aggression. While the Civil 
War was ‘‘rebellion’’ under United States law, but ‘‘war’’ under interna- 
tional law, World War II was ‘‘war’’ under United States law but ‘‘aggres- 
sion’’ under international law. 

The question has been raised whether international law permits the 
temporary exercise of sovereign power in conquered territories. If there 
had been a lawful state of war between Germany and the United Nations, 
assumption by the latter of full governmental power in Germany would 
have been justified under customary international law by the theory of 
‘‘eompleted conquest’’ or ‘‘subjugation,’’ except insofar as they may have 
been bound by conflicting commitments such, for instance, as are to be 
found in the Atlantic Charter. A military occupant, once its occupation 
has ceased to be precarious, is free to declare the annexation of the territory, 
and this declaration becomes effective if generally recognized by the states 
of the world.*” It would appear, however, that if conditions justify perma- 
nent annexation, they also justify the lesser step of declaring the temporary 
exercise of full sovereign power until announced policies are achieved. 
This is what the principal United Nations did in their Declaration of June 
5, 1945, and their act was generally recognized. In consideration of the 
obligations of the Kellogg-Briand Pact and of their self-denying ordinances 
in the Atlantic Charter and other instruments, they renounced any intention 


26 Texas v. White (1869), 7 Wall. 700; W. A. Dunning, Essays on the Civil War and 
Reconstruction (New York, 1931), pp. 11 ff.; Q. Wright, A Study of War, p. 914. 

27 Ernst H. Feilchenfeld, The International Economic Law of Belligerent Occupation 
(Washington, 1942), pars. 44, 45, 324, 326. 
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of annexing Germany. It may be doubted, however, whether they observed 
all of these restrictions, especially in permitting the annexation of some 
German territories, both in the east and the west. 

Since the policy of exercising full powers of sovereignty in Germany 
would have been permissible under international law, if Germany had been 
a lawful belligerent, there would seem to be an even stronger case for 
pursuing that policy, if Germany is regarded as an aggressor. The un- 
lawful aggression of Germany and the criminal action of leaders of the 
German Government, imposed a responsibility upon the United Nations to 
take measures to vindicate international law. And this responsibility could 
hardly be discharged without assuming for a time full powers of sovereignty. 

4. International law distinguishes between a government and the state it 
governs. This distinction makes it clear that the extinction of the Nazi 
Government and the temporary absence of any German Government did not 
necessarily mean that Germany as a state ceased to exist. States have 
frequently survived protracted periods of non-government, civil war, 
anarchy and hostile occupation. It has been noted that the American 
declaration of a state of war on December 11, 1941, and the Proclamation 
of the termination of that state of war in 1951 both referred to ‘‘the 
Government of Germany.’’ This may have been intended to assist in a 
propaganda denominating the Nazis and not Germany as the enemy. In 
the President’s Proclamation the term ‘‘Germany’”’ as distinguished from 
the Government of Germany does occur in the paragraph of the preamble 
which asserts that it is ‘‘desirable to bring the existing state of war with 
Germany to a close and to remove Germany from its present enemy status, 
thus eliminating certain disabilities affecting German nationals.’’ This 
seems to imply that under American municipal law Germany, and not merely 
the German Government, was in a state of war with the United States. 

Does the ‘‘Government of Germany’’ with whom the state of war was 
terminated on October 19, 1951, refer only to the government of the territory 
now controlled by the Federal Republic or does it refer to the government of 
the whole of Germany? The latter might be suggested by reading the entire 
phrase which terminated ‘‘the state of war between the United States and 
the Government of Germany declared by the joint resolution of Congress 
approved December 11, 1941.’ The government against which war was 
declared then ruled the whole of Germany. There is perhaps an implication 
that the Federal Republic is its lawful successor and is therefore entitled 
to govern the whole of Germany. The statement of the Foreign Ministers 
of September, 1950, also carried this suggestion. 

5. The legislative effect of an act in municipal law must be distinguished 
from the influence which the same act may have in contributing to the 
general recognition of a new situation in international law. While the 
termination of the state of war with the Government of Germany as an- 
nounced by the President’s Proclamation had, and was apparently intended 
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to have, a primary effect in the municipal law of the United States, yet it 
doubtless had an indirect effect in international law. It manifested the 
intention of the United States to restore peace with Germany. The accom- 
plishment of that intention would doubtless require, in the absence of a 
general treaty, general recognition of the new situation by the members 
of the community of nations.** Such general recognition could doubtless 
restore Germany as a functioning member of the community of nations in a 
state of peace, whether the hostilities were to be regarded as a lawful state 
of war or as unlawful aggression. In this sense the President’s Proclama- 
tion can be considered recognition by the United States that peace has been 
restored. The accumulation of such recognitions would, when sufficient, 
establish the new status in international law. It appears that more than 
30 states have now terminated their states of war with Germany—most of 
the states with significant relations with Germany outside of the Soviet 
Bloe. Many of these states have recognized the Federal Republic as the 
Government of Germany. 

It would appear that the time is approaching when, by reason of general 
recognition, it can be said that in international law the Federal Republic 
is the Government of Germany and that Germany is at peace with the world. 


QuINcy WRIGHT 


THE STATUS OF THE HOLY SEE IN INTERNATIONAL LAW 


The protests in the United States against the nomination by the President 
of an American Ambassador to the Vatican reveal an astonishing lack of 
knowledge and understanding of the legal problem of the status of the Holy 
See in international law. Even in the professional literature on inter- 
national law in English this problem is either neglected * or very briefly * 


28Q. Wright, ‘‘Some Thoughts on Recognition,’’ this JouRNAL, Vol. 44 (1950), pp. 
548 ff. 

1 Thus in two leading treatises: William Edward Hall (7th ed., Oxford, 1917), and 
T. J. Lawrence (7th ed., London, 1925). 

2 Even Charles G. Fenwick’s ‘‘International Law’’ (3rd ed., New York, 1948) discusses 
the problem briefly, only in relation to the City of the Vatican (pp. 124-125); and the 
full discussion in Oppenheim-Lauterpacht, International Law, A Treatise, Vol. I (7th ed., 
1948, pp. 226-230), is not wholly free from ambiguous statements. Horace F. Cumbo’s 
study, ‘‘The Holy See and International Law,’’ The International Law Quarterly 
(London), Vol. II (1948), pp. 603-620, although written with the express purpose of 
clarifying controversial issues, defends the untenable thesis that the Papal State did 
not come to an end in 1870 and that, therefore, the state of the City of the Vatican is 
not a new state. He follows in that respect D’Avack, Chiesa, Santa Sede e Citta del 
Vaticano (Florence, 1937). The brief statements are correct in A. P. Sereni, The Italian 
Conception of International Law (New York, 1943), and Alf Ross, A Textbook of 
International Law (London, 1947), pp. 103-104. 
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and sometimes inaccurately handled; the same is true in some German 
treatises? On the other hand, there are full and correct discussions in 
French, Italian and German studies written before 1929 or after.‘ 

Most of the erroneous treatments of this problem follow about this line: 
Until 1870 the Pope was the sovereign of the Papal State, a normal person 
in international law. Since the Lateran Treaty of February 11, 1929, the 
Pope is again the sovereign of the State of the City of the Vatican (Stato 
della Citta del Vaticano). But between 1870 and 1929 there was no Papal 
State, hence no international personality. This line of reasoning, wholly 
untenable in the light of the practice of states, stems mostly from the pseudo- 
positivistie prejudice that only sovereign states can be persons in inter- 
national law. But the Holy See was always a subject of general inter- 
national law. Modern developments show, for instance, international or- 
ganizations, which certainly are not states, as persons in international law. 

To understand the problem correctly, we must start with a historical 
consideration. During the European Middle Ages the Holy See was the 
spiritual leader of the communitas Christiana of Europe. Our modern in- 
ternational community developed historically by way of decentralization of 
the medieval Christian community of Europe. Historically, the original 
members of our international community were only the Christian states 
of Europe and the Holy See. It is this historical development which ex- 
plains the unique position in international law of the Holy See as the 
Supreme Head of the Catholic Church.* 


3 See, e.g., F. v. Liszt, Das Vélkerrecht (12th ed., Berlin, 1925), pp. 92-94; Ernst 
Vanselow, Volkerrecht (Berlin, 1931). 

4See P. Fauchille, Traité de Droit International Public, Vol. I, 1st Part (Paris, 1922), 
pp. 727-756; R. Knubben, Die Subjekte des Volkerrechts (Stuttgart, 1928), pp. 427-438; 
G. Diena, Diritto Internazionale (3rd ed., Milan, 1930), pp. 195-216; A. Hold-Ferneck, 
Lehrbuch des Volkerrechts, Vol. I (Leipzig, 1930), pp. 238-246; K. Strupp, Hléments du 
Droit International Public, Vol. I (Paris, 1930), pp. 44-49; P. Fedozzi, Corso di Diritto 
Internazionale (Milan, 1931), pp. 137-153. In all these works, as well as in Oppenheim- 
Lauterpacht, op. cit., there are large bibliographies. The best, although a brief, dis- 
cussion is now to be found in A. Verdross, Vélkerrecht (Vienna, 1950), pp. 205-207, 
211-213. 

5 That is why the recent attempt by an Austrian writer (Brandweiner) to treat rela- 
tions between Protestant churches in different countries as falling under international 
law, is legally untenable, because of being in contradiction with the practice of states. 
That is why the argument that American diplomatic relations could not be given to all 
churches, is not to the point. It is as if one would oppose American diplomatic relations 
with the new Kingdom of Libya, because they could not be given to the Arab communities 
of Algeria, Tunisia and Morocco. 
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The Holy See ° is, therefore, a permanent’ subject of general * customary 
international law vis-a-vis all states, Catholic or not. That does not mean 
that the Holy See has the same international status as a sovereign state.° 
But the Holy See has, under general international law, the capacity to con- 
clude agreements with states (concordats). The Holy See can also conclude 
normal international treaties, formerly on behalf of the Papal State, now 
on behalf of the State of the City of the Vatican, but also in its own 
eapacity.2° Although the juridical nature of the concordats is a con- 
troversial question, they are not only expressly recognized as international 
treaties by a number of states, but they have all the characteristics of an 
international treaty: They are concluded on the basis of full equality. This 
sovereignty and independence of the Holy See is not only based on Canon 
Law,'! but on general customary international law, on the practice of states. 
The recognition of this sovereignty by the Italian municipal Law of 
Guarantee of May 13, 1871, and by the international Lateran Treaty of 1929 
is purely declaratory in nature. Concordats are negotiated and signed like 
any international treaty. They need ratification. They can be modified 
only by common consent. Their norms become binding on individuals 
only by their transformation into municipal law. As the Holy See is a 
person in general international law, its capacity to conclude concordats is 
by no means restricted to Catholic states.” 

The Holy See has the active and passive right of legation under general 
international law, not restricted to Catholic states. The Protocol of Vienna 
of March 19, 1815, puts Papal nuncios into the rank of ambassadors under 
general international law. The Vienna Protocol also provides that ‘‘the 
present regulations shall not cause any innovation with regard to the 
representatives of the Pope,’’ to whom Catholic states grant the privilege 
of being the Dean of the Diplomatic Corps. These norms are binding on all 


6 Not the Catholic Church as such; not the Pope. The relation between the concepts 
of the Holy See and of the Pope are analogous to the relation in British constitutional 
law between the concepts of the Crown and of the King. 

7 Contrary, e.g., to insurgents, recognized as a belligerent party. 

8 Contrary, ¢.g., to the Sovereign Maltese Order which is only a person in particular 
international law. The status of its representatives is not based on general international 
law but only on recognition by the receiving states. 

® See, as to the international personality of international organizations, the statement 
of the International Court of Justice in its Advisory Opinion of April 9, 1949 (Reports 
of Judgments, Advisory Opinions and Orders, 1949, p. 179). 

10 The Lateran Treaty of 1929 is a normal international treaty. Recently the Holy See 
signed and ratified the four new Geneva Conventions of 1949. 

Romanus Pontifex ... habet supremam et plenam potestatem jurisdictionis in 
universam Ecclesiam. Haec potestas est . . . a quavis humana auctoritate independens.”’ 
(Codex Juris Canonici, Canon 218, pp. 1, 2.) 

12 Between 1920 and 1930 nine concordats were concluded with states, including Latvia 
and Prussia. 
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the states, Catholic or not.’* Cardinals, on the other hand, are not 
diplomatic agents of the Holy See.** 

Prior to 1870, there were two subjects of international law: The Papal 
State and the Holy See. The Pope constituted in his person a personal 
union of two different organs, the highest organs of two different subjects 
of international law. Even prior to 1870, the more important of these two 
subjects was the Holy See. It is clear that Catholic states granted the 
privilege of deanship to the Papal nuncios not because of the political 
importance of the Papal State, but because of the supreme spiritual 
sovereignty of the Holy See. 

Of these two persons in international law the one, the Papal State, un- 
doubtedly came to an end, under the rules of general international law, by 
Italian conquest and subjugation in 1870. But the Holy See remained, as 
always, a subject of general international law also in the period between 
1870 and 1929. That this is so, is fully proved by the practice of states. 

The Holy See continued to conclude concordats and continued, with the 
consent of a majority of states, to exercise the active and passive right of 
legation. The legal position of its diplomatic agents—as the continuance 
of the Vienna Protocol also during this period proves—remained based on 
general international law, not on the Italian Law of Guarantee, a municipal 
law, but enacted under an international duty incumbent upon Italy. 
Hence, the confiscation by Italy in 1917 of the Palazzo Venezia, house of 
the Austro-Hungarian Ambassador to the Vatican, constituted a violation 
of international law. 

It is interesting to note that after the first World War more states estab- 
lished diplomatic relations with the Vatican than prior to 1914. The states 
did so because they recognized that the Vatican is a unique diplomatic 
observation point.’® In 1930 about thirty states were diplomatically rep- 
resented at the Vatican and the Vatican in about forty states. Among the 
states represented during this century at the Vatican were not only Catholic 


13 This is fully recognized by this country. See Secretary of State Fish to Mr. 
Cushing, Minister to Spain (Moore, Digest of International Law, Vol. I, p. 39), and 
Acting Secretary of State Adee to the American Minister to Costa Rica, April 29, 1908 
(Hackworth, Digest of International Law, Vol. IV, p. 636). 

1¢ A spokesman for the American Jewish Congress stated that ‘‘a Vatican Ambassador 
might become a disservice to the Roman Catholics in that the ‘princes of the church’ 
might be considered agents of another country and thus have to register as alien agents.’’ 
This remark is rather strange, since the leaders of American Zionism themselves warned 
that, after the independence of Israel, they must be careful not to become alien agents. 
The view is, furthermore, wholly untenable. ‘‘Cardinals,’’? wrote Secretary of State 
Hughes to Mr. Cunliffe-Owen on April 21, 1924, ‘‘are not accredited to this Government, 
and have no official status before this Government. They are merely officers of a church.’’ 
(Hackworth, op. cit., Vol. IV, p. 637.) 

15**Te Vatican est en effet le point de l’univers d’ou l’on peut le mieux observer 
Vensemble des événements politiques mondiauz.’’ (Fauchille, op. cit., p. 742.) 
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states, including states where the constitutional law of separation of state 
and Church prevails, as, e.g., in France, but Protestant states, such as 
Germany, Holland, Great Britain, and Switzerland, and Greek Orthodox 
states, such as Czarist Russia, Montenegro, Bulgaria, Rumania, Greece, and 
Yugoslavia. Heads of Protestant states paid visits to the Holy See: Ed- 
ward VII, in 1903, Woodrow Wilson in 1919. 

The Cardinal-Secretary of State of the Vatican exercises the functions of 
a Foreign Minister. In many other respects the status of the Holy See as a 
person in general international law was also clearly demonstrated in the 
period 1870-1929. Pope Leo XIII acted as a mediator in the Carolina 
Islands dispute between Germany and Spain.’® The same Pope acted in 
1895 as arbiter in a border conflict between Haiti and Santo Domingo. 
In 1898 Orthodox Russia sent her project for the Hague Peace Conference 
to the Holy See and solicited its support. The exclusion of the Holy See 
from the Hague Peace Conferences was due to the request by Italy, just 
as Italy in the London Treaty of 1915 made it a condition of her joining 
Great Britain and France in the first World War that the Holy See would 
not be invited to the Peace Conference. Italy also opposed the Holy See as 
a Member of the League of Nations; but the German project for a League of 
Nations of 1919 provided expressly that the Holy See could become a 
member. During the first World War its own flag was conceded to the Holy 
See and the vessel flying this flag declared to be neutral and assimilated to a 
state vessel. After the first World War new states or governments applied 
for recognition by the Holy See; such recognition was, for instance, granted 
to Poland and Estonia. 

The Lateran Treaty had the object of liquidating once for all the ‘‘ Roman 
Question’’ and bringing about a reconciliation between the Holy See and 
Italy,*” but it in no way created or changed the international position of 
the Holy See.*® The treaty concluded between the Holy See and Italy 
presupposes the international personality of the Holy See. Italian recogni- 
tion, in Article 2, of the sovereignty of the Holy See, and, in Article 12, 
of the active and passive right of legation under the norms of general inter- 
national law, is purely declaratory. 

The Lateran Treaty created, furthermore the state of the City of the 
Vatican as a new state,’® for which Italy makes a cession of territory. The 


16 See Coella, La Conferencia de Berlin y la cuestién de las Carolinas (1885); P. de 
Andrade, Historia del conflicto de las Carolinas (1886); Selosse, L’affaire des Carolines 
(1886). 

17 Del Giudice, La questione Romana e i rapporti fra Stato e Chiesa fino alla Con- 
ciliazione (Rome, 1948). 

18 It is, therefore, not correct, as Oppenheim-Lauterpacht (op. cit., p. 228) states, that 
‘‘the hitherto controversial international position of the Holy See was clarified as a result 
of the Treaty.’’ 

19 The contrary position of D’Avack and Cumbo is legally untenable. 


EDITORIAL COMMENT 313 


treaty, correctly speaking, did not create this state, but laid down only the 
necessary presuppositions. This state of the City of the Vatican is a state, 
a subject of international law, different from the Holy See.*° It has become 
a member of the Universal Postal Union. But it is not a sovereign state. 
As all writers correctly state, ‘‘its activities are totally different from those 
inherent in national States. Its constitution is not autonomous, but 
derived from the Holy See.*? It is a vassal state of the Holy See. 

During the second World War the Protestant Occupying Powers of Italy 
—Great Britain and the United States—were bound under international 
law to observe the neutrality of the state of the City of the Vatican and to 
grant free correspondence between the Holy See and all states, including 
those with which the Occupying Powers were at war.** In Article 24 of the 
Lateran Treaty the Holy See makes a unilateral statement that it will remain 
aloof from the temporal competitions of states and from congresses convoked 
for such purposes, except that the contending parties by common consent 
may appeal to its mission of peace. The Holy See reserves in any event the 
right to exercise its moral spiritual influence. In this sense the Popes 
appealed to all belligerents during the two World Wars. In his Christmas 
address, 1951,*4 the Pope declared that the Holy See cannot remain neutral 
between right and wrong, but, on the other hand, can never consider 
political conflicts on purely political lines, but always ‘“‘sub specie 
acternitatis.’’ 

The Holy See, certainly, is not eligible to be a Member of the United 
Nations because, under Article 4 of the Charter, admission is only open to 
‘*States.’’ The City of the Vatican would not be admitted because of its 
exiguity, just as the sovereign Principality of Liechtenstein was not ad- 
mitted to the League of Nations. But the Holy See may participate in 
some activities of the United Nations, just as Papal delegates participated 
in the League of Nations meetings concerning calendar reform.*> The Holy 
See can, of course, be chosen as a mediator or arbiter, and can be invited to 
international conferences. Recently the Holy See was invited to and 
participated in the diplomatic conference held at Geneva in 1949. It signed 
and ratified and is a contracting party to the four new Geneva Conventions 
of 1949. At this conference, nearly all the states, including the Soviet 
States, were represented ; none objected to the invitation and participation 
of the Holy See. 


99 21 


20 The statement in Oppenheim-Lauterpacht (op. cit., p. 229) is therefore incorrect: 
‘‘The Lateran Treaty marks the resumption of the formal membership, interrupted in 
1871, of the Holy See in the Society of States.’’ 

21 Oppenheim-Lauterpacht, op. cit., p. 230. 22 Verdross, op. cit., pp. 87-88. 

23 See Roberto Ago, Occupazione bellica dell’ Italia e Trattato Lateranense (1946). 

24 Text in the New York Times, Dee. 25, 1951, p. 4. 

25G. P. Cansacchi, Il Papa e la Societa delle Nazioni (Turin, 1929). 
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Whether to send an American Ambassador to the Holy See,”* is, under 
international law, a political question. The political arguments so to do, 
given. by the President, are, as this discussion shows, very strong and the 
attempted refutation is in contradiction with the practice of states. But if 
this decision is made in an affirmative sense, this country merely enters into 
diplomatic relations with a subject of general international law. Such 
diplomatic relations—as the examples of Great Britain, Holland, other 
Protestant, Orthodox, and Islamic 7’ states show—constitute, of course, no 
privilege for one or discrimination against other churches. 


Joser L. Kunz 


26 Not to the Pope; not to the state of the City of the Vatican. The phrase ‘‘ American 
Ambassador to the Vatican’’ is merely a diplomatic one, just as we speak of the envoy to 
Great Britain as ‘‘the Ambassador to the Court of St. James,’’ or as French or Austro- 
Hungarian foreign policy was diplomatically referred to as the foreign policy of the 
**Quai d’Orsay’’ or of the ‘‘ Ballhausplatz.’’ 

27 F.g., at this time Egypt and Indonesia. At the end of 1951 forty-three states— 
the majority of states—were diplomatically represented at the Vatican. 
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46th ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law is holding its 46th Annual 
Meeting from April 24 to April 26, 1952, at the Hotel Washington in Wash- 
ington, D. C. The general theme of the meeting is ‘‘ International Law as 
a Force in the World.’’ Under this title a number of interesting subjects 
for papers and discussion have been placed on the program. 

The meeting opens on Thursday evening, April 24, with an address by 
Judge Manley O. Hudson, President of the Society. Secretary of State 
Dean Acheson, has accepted an invitation to appear as the principal guest 
speaker on the program for that evening. Mr. Justice Jackson of the 
United States Supreme Court will also speak. 

The sessions on Friday, April 25, are planned to consist of the delivery 
of several prepared papers on selected subjects, followed by comments from 
discussion leaders and from the floor. 

On Friday morning, the session will be devoted to various aspects of 
treaty problems. ‘‘ Reservations to Multipartite Conventions’’ will be dis- 
cussed by William Cox of the Legal Department of the United Nations. 
Assistant Secretary of State John Allison will speak on the Japanese 
Peace Treaty and the related Security Pacts, and Professor Quiney Wright 
of the University of Chicago will discuss ‘‘Congress and the Treaty-Making 
Power.’’ 

On Friday afternoon, the general topic will be ‘‘Emerging Concepts of 
International Law.’’ Under this subject, Dean Philip Thayer of the School 
for Advanced International Studies of Johns Hopkins University will de- 
liver a paper on ‘‘Concepts of International Law among New States,’ and 
Dr. Louis B. Sohn of Harvard University Law School will speak on ‘‘The 
Impact of the United Nations on International Law.’’ Professor Willard 
B. Cowles of the University of Nebraska Law School will discuss ‘‘The 
Impact of International Law on the Individual,’’ and the Honorable Wil- 
liam S. Culbertson, former United States Ambassador to Chile, will speak on 
‘‘The Expansion of the Concept of Sovereign Immunity.”’ 

On Friday evening, the building of a European Federation will be the 
general topic for discussion. Representative John Vorys of Ohio will 
speak on ‘‘The United States and the European Federation.’’ Dr. Hans 
Morgenthau of the University of Chicago will discuss the Schuman Plan 
and the Federation. Mr. Frank C. Nash, Assistant to the Secretary of 
Defense for International Security Affairs, will discuss the European 
Army and state sovereignty. A paper will also be delivered on the North 
Atlantic Treaty Organization and the European Federation. 
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Saturday morning, April 26, will be devoted to a continuation of general 
discussion from the floor of the previous papers. At the conclusion of the 
general discussion, the business meeting of the Society will be held, at 
which time officers will be elected, including a successor to President Hud- 
son, whose term expires this year. 

The annual meeting will conclude as usual with the banquet on Saturday 
evening, April 26. The new president of the Society will preside. Guest 
speakers will be the Honorable P. C. Spender, Ambassador of Australia, 
Senator John Sparkman of Alabama, and Dr. Ivan Kerno, Assistant Secre- 


tary General of the United Nations for Legal Affairs. 


THE CHARTER OF THE ORGANIZATION OF AMERICAN 
STATES ENTERS INTO FORCE! 

It is a high tribute to the solidarity at present existing among the 
American States that the formal entry into force of the Bogota Charter 
should have come about with so little public notice being given to it. A 
formal ceremony was held on December 13, 1951, to mark the deposit of 
the ratification of the fourteenth state, but when it was over, the Union 
of American Republics was succeeded by the Organization of American 
States without the slightest jar in the administrative machinery. That 
was due, as is well known, to the fact that the Conference at Bogota had 
adopted a resolution that, pending the entry into force of the Charter by 
deposit of the ratifications of two-thirds of the signatory states, the pro- 
visions of the Charter should go into practical effect and the organs of the 
existing Union should call themselves by the names they were to have when 
the Charter acquired legal force. 

For more than three years the Pan American system functioned pre- 
cisely as if what was being done was done under the obligation of a treaty 
rather than in fulfillment of a resolution. So complete was the unity of 
purpose and of co-operation that the entry into force of the Charter might 
have been delayed still longer without any noticeable effect. As for the 
remaining states which have not as yet ratified the Charter, no change 
in their status can be observed, and it is a reasonable conclusion that in 
respect to them the provisions of the Bogota resolution are still in effect. 
At any rate there is nothing to suggest that their rights and obligations as 
members of the Council of the Organization are any different from those of 
the states which are formally bound by the Charter. 

It is of interest to note that the United States was the only state among 
the fourteen which, at the date of its entry into force, had ratified the 
Charter with a reservation.? Following its traditional practice, the Pan 
American Union, as General Secretariat of the Organization, submitted the 


1 For text, see Supplement to this JouRNAL, below, p. 43. 
2As of date of going to press there were 15 ratifications. 


E. H. F. 
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reservation to the other signatory states in order to find whether they ac- 
cepted it or not. Inasmuch as the reservation did not in any way limit 
or restrict the obligations of the Charter in respect to the United States 
but related merely to the domestic conditions under which the provisions 
of the Charter would be carried out, the United States might have been 
justified in proceeding to deposit its ratification whether the other signa- 
tories accepted or not. As a matter of fact they accepted it unanimously. 
The reservation reads as follows: 


That the Senate give its advice and consent to ratification of the 
Charter with the reservation that none of its provisions shall be con- 
sidered as enlarging the powers of the Federal Government of the 
United States or limiting the powers of the several States of the Federal 
Union with respect to any matters recognized under the Constitution as 
being within the reserved powers of the several States. 


The reservation met the objection raised in the Committee on Foreign 
Relations that some of the broad provisions of the Charter by which the 
member states agree to co-operate for the promotion of economic, social and 
cultural ends might be taken to imply specific obligations to that effect, 
which would not only be a heavier burden than it was at all practical to as- 
sume, but which would have the effect of conferring upon the Federal Gov- 
ernment powers recognized by the Constitution to belong to the separate 
States. Whether or not there was sufficient ground for believing that the 
treaty called for the assumption of such obligations, it was thought advisable 


to forestall any possibility of such an interpretation of it. The Fujii de- 
cision was a warning of what might happen, if no provision was made 
against it. Happily it may be added, the Latin Americans read the reser- 
vation in its true light. 


C. G. FENwIcK 


OPINION OF THE INTER-AMERICAN JURIDICAL COMMITTEE 
ON REVISION OF THE BUSTAMANTE CODE 


Under a resolution of the Inter-American Council of Jurists, a select 
committee consisting of Francisco Campos, José Rada, F. A. Urstia and 
Juan Bonastre has rendered an opinion as to the possibility of revising the 
Bustamante Code or Code of Private International Law in the light of the 
Restatement of the Law of Conflict of Laws of the American Law Institute 
and the Montevideo Treaties of 1888-89 and 1939-40. 

The opinion represents a frank appraisal of the legal situation in the 
American Republics as to whether necessary changes in the Code should 
or could be made ‘‘so that it will be acceptable to the countries that have not 
ratified it up to this time.’’ The opinion concludes that any plan for 

1 Opinion on the Possibility of Revision of the Bustamante Code or Code of Private 


International Law (Department of International Law and Organization, Pan American 
Union, Washington, D. C., May, 1951). 
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making the three codifications uniform is an impossible task, although the 
language of the resolution seems to imply that this was to be part of the 
proposed study. The opinion analyzes the scope of the Bustamante Code 
adopted by fifteen Latin-American countries and compares it with the un- 
official but authoritative Restatement of the general common law of the 
United States in regard to the conflict of laws. The Montevideo treaties 
were signed but not generally ratified, and the signatory states were there- 
fore able also to sign and ratify the Bustamante Code. This Code, although 
adopted in the form of a convention signed at the Sixth International Con- 
ference of American States at Havana in 1928, was accompanied by many 
reservations and is far from having the general force of law even in the 
ratifying countries. 

It is clear that we have here not three codifications of a binding character 
but bodies of rules based upon precedents long established by judicial and 
legislative pronouncement and synthesized by highly qualified experts in 
the respective jurisdictions in which the rules were intended to have force. 
As the opinion correctly states: ‘‘They are faithfully representative of the 
uniformity—as far as it exists—as well as of the discrepancies of local 
juridical principles.’’ The opinion also points out that the differences in 
the three documents are the result of ‘‘the instinct to preserve the social 
organism and its peculiar characteristics’’ in the various countries. We 
ean better understand this view when we realize that the Code of Private 
International Law (Bustamante Code) covers a much broader field than 
that of the conflict of laws in Anglo-American jurisdictions. Thus it con- 
tains provisions relating to the status of aliens, nationality, extradition and 
jurisdiction over crimes committed abroad. All these subjects would be 
considered within the field of public law in the United States. They are 
expressly and intentionally omitted from the Restatement. 

There is certainly no lack of good will and earnest effort among our Latin- 
American colleagues to effect some rapprochement between their systems and 
ours. This was manifested at the Havana Conference of the American 
States in 1928, and again in the present report. ‘The United States dele- 
gate at Havana indicated that after carefully studying the Code, the United 
States might be able later to accept at least some portion. The present 
opinion draws attention to the general opposition of the legal profession in 
the United States to the incorporation of principles of private international 
law within a rigid code. It quotes a comment of the present writer to the 
effect that the opportunity to carry out the intention expressed by our 
delegate at Havana seems to have passed with the final adoption of the 
Restatement by the American Law Institute. The opinion frankly admits 
the futility of arriving at a common basis through changes in the Busta- 
mante Code, not because of the juridical substance of the Code, or of the 
Restatement or the treaties, ‘‘but in their lack of agreement with the n4- 
tional legislation which the States are endeavoring to preserve.’’ 
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Perhaps it would have been slightly outside the mandate of the Com- 
mittee, but in view of the negative result reached, one would have weleomed 
a suggestion that the Inter-American Council of Jurists might very 
profitably enter upon specific topics where co-operation within the American 
Republics is possible. <A fruitful beginning could be made through inter- 
national judicial co-operation in the proof of foreign law, as well as in 
commissions to take testimony abroad for use in proceedings before local 
tribunals. The American Society of International Law at its annual meet- 
ing on April 28, 1951, adopted a resolution favoring the negotiation of 
treaties of judicial assistance, and urging the State Department to enter 
upon the negotiation of such treaties and agreements at the earliest op- 
portunity. It is also notable that the Committee of the American Bar As- 
sociation on International Judicial Co-operation at the annual meeting in 
September, 1951, reported that it ‘‘conceived its primary function to be 
the dynamic one of furthering actual reform in our international juridical 
relations rather than the passive one of making studies in the field of com- 
parative procedure and practice.’’ Specific projects of immediate im- 
portance have a better chance of success than those of comprehensive scope. 


Moderata durant. 
ARTHUR K. KuHN 


A NEW CONCEPT FOR FISHERY TREATIES 


In the October, 1951, issue of this JourNAu, Professor William W. Bishop, 
Jr., made an excellent presentation of the necessity for the immediate ne- 
gotiation of a treaty between Japan, Canada and the United States con- 
cerning North Pacific fisheries.t In the same issue, Professor Kurt Wilk 
ably discussed some of the ideological problems of international law.? 
Taken together, these articles disclose the desirability for considering each 
phase of international law from both its factual and its theoretical aspects. 
Altruistie imagination may be essential to progress, but if divorced from the 
practical, may result in actual retrogression. 

Perhaps no field has more clearly presented conflicting international 
concepts than that of ocean fisheries, nor has any treaty faced such conflict 
more boldly than that recently negotiated in Tokyo and now awaiting formal 
signature and ratification by the three nations which participated in its 
drafting. The negotiators were confronted with a concrete situation in 
which the unqualified application of the freedom of the seas doctrine would 
result in the ultimate and substantial reduction of a much-needed natural 
food resource. The simplest solution seemed to lie in a voluntary agreement 
by the nations primarily involved to disregard, for this purpose, any di- 
vergent claims of right which they might have and provide a practical 
method for encouraging ocean fishery conservation. 


1‘*Need for a Japanese Fishery Agreement,’’ this JourNAL, Vol. 45 (1951), p. 712. 
*‘*Tnternational Law and Global Ideological Conflict,’’ ibid., p. 648. 
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The following factual conclusions are confidently asserted * and bear 
directly upon the proposed treaty: Ocean fisheries constitute an enormous 
food resource of the world—aggregating a present annual production ap- 
proaching forty billion pounds; some of these fisheries may be inexhaustible, 
but it has been conclusively demonstrated that some of them can be 
seriously depleted, and it is possible that some may even be subject to de- 
struction ; some of these fisheries can, by proper management, be maintained 
upon a standardized high annual yield basis, referred to in the proposed 
treaty as ‘‘maximum sustained productivity,’’ and some of these fisheries 
which have been depleted can be brought up to and then maintained upon 
such basis. 

Management of a fishery which is subject to destruction or depletion 
necessarily involves measures restricting the amount, type or time of 
fishing as well as government enforcement. Such measures may take many 
forms such as prescribing limited periods within which fishing is permis- 
sible; specifying minimum sizes of fish which may be taken legally; pre- 
scribing the type of gear which may be used; fixing quotas of fish which 
may be taken and prohibiting further fishing after such quotas have been 
caught; in some jurisdictions, limiting the number of fishermen or the 
number of boats which may be used either as to a particular fishery or in a 
specified area. 

As to enforcement, experience has shown that however sincere a fisher- 
man may be in his assertion of devotion to the cause of conservation, if he 
sees another fisherman out catching fish without limitation and without 
much risk of penalization, he will do the same, and that no agreement of 
self-limitation is long effective—someone always breaks over and the others 
naturally follow. It is a matter of economic survival. As long as fisher- 
men act like human beings, it will be necessary that fishery restrictions be 
enforced by some governmental agency, local, national, or international. 

It is a corollary of this last principle that in a democracy, at least, the 
restrictive measures themselves must be reasonably sound and their enforce- 
ment reasonably effective if they are to receive the popular support essen- 
tial to their continuance. It is the failure of economic world-planners, with 
their disregard of human nature in their dreams of universal access to all 
natural resources, and of legalistic theorists, with their blind adherence to 
precedents regardless of their obsolescence, to recognize this psychological or 
sociological fact, which has hampered progress in the field of international 
fishery management. Appreciation of this failure is most pertinent in 
grasping the purport of the proposed treaty. 

To be specific, Canadian and United States fishermen of the northwest 
coast of America have long been subjected to rigid conservation restrictions 


3 For elaboration, see Professor Bishop’s article, loc. cit.; also the writer’s article, 
‘‘Tnternational Law and Fish,’’ in The Advocate (Vancouver, B. C., July-August, 1951), 
Vol. 9, p. 121. 
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enforced by government patrol. They have supported such management 
because it has given them reasonably steady and, in some cases, increased 
production. (It is, of course, inevitable that there should have been some 
fluctuations.) They are catching approximately the maximum amount an- 
nually that their major fisheries can produce on a sustained yield basis. 
(Here also, it is inevitable that there should be temporary periods of ex- 
ception.) If fishermen from other nations should invade these fisheries, 
it will not result in greater production except on a temporary basis which 
would be followed by immediate depletion. The conservation restrictions 
to which our fishermen have been subjected over a period of many years 
will then have been all in vain so far as they are concerned—outsiders who 
have made no contribution would reap the results of the sustained or in- 
creased production. They would raid the field and then move on, leaving 
a wrecked fishery in their wake. Our fishermen are intelligent enough to 
know all this and have no intention of tolerating conservation restrictions 
for the benefit of non-participants in their sacrifices. Moreover, it was 
demonstrated in the 1930’s and is just as true today, that Japanese fishing 
vessels coming to the American coast with their different type of fishing and 
different standards in almost every respect, breed more international ill-will 
than almost anything the Japanese might do short of war. Realization 
of this situation undoubtedly contributed to the Japanese sponsorship of 
the treaty negotiations. 

Coming now to the proposed treaty, it grips the situation realistically by 
dealing with current conditions specifically and then laying down sound 
principles for future adjustment between the three countries involved which 
may also be profitably emulated by other nations. 

Even as to current conditions, the treaty provisions are fair and re- 
ciprocal. They can be taken advantage of by any of the three nations for 
the protection of their coastal fisheries which comply with the treaty criteria, 
in exactly the same manner. Apparently, Japan considered it to be to her 
advantage in dealing with nations not parties to the treaty, at this par- 
ticular epoch, not to specify any of her own coastal fisheries for treaty 
protection regardless of their eligibility. Canada and the United States, 
on the other hand, with Japanese approval, availed themselves of the treaty 
principles to have their salmon, halibut and herring fisheries specifically 
exempted from present Japanese participation. This the treaty purports to 
do to the full extent of these fisheries, regardless of their distance seaward, 
by stipulating that these particular fisheries now comply with the treaty 
formula hereinafter referred to. The treaty also itself provides means for 
its enforcement. 

It is, however, the basic principles enunciated which should be of general 
interest. Before reviewing these, it should again be noted that the pro- 
posed treaty does not attempt to pass judgment upon any claims which any 
of the parties may heretofore have asserted. Nor is any attempt made to 
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change or to define existing principles of international law. On the other 
hand, if experience under this treaty should prove to be as successful as that 
under the present international Northeast Pacific management of salmon 
and halibut, international law might well disclose its capacity for progressive 
growth by incorporating these principles as of general application. 

The treaty provides for the creation of an International North Pacific 
Fisheries Commission to promote fishery conservation generally in this huge 
ocean area, to conduct certain specific investigations, and, from time to 
time, to make recommendations based upon its research. The draft pro- 
poses that any one of the three parties should abstain from participation in 
any fishery, not off its own coast, which is being fully exploited * by an- 
other one or by the other two parties, in accordance with the following 
formula (part of Article IV, Section 1) : 


(b) With regard to any stock of fish which the commission determines 
reasonably satisfies all the following conditions, a recommendation shall 
be made as provided for in article three, section 1 (b): 

(i) Evidence based upon scientific research indicates that more in- 
tensive exploitation of the stock will not provide a substantial increase 
in yield which can be sustained year after year, 

(ii) The exploitation of the stock is limited or otherwise regulated 
through legal measures by each party which is substantially engaged 
in its exploitation, for the purpose of maintaining or increasing its maxi- 
mum sustained productivity; such limitations and regulations being 
in accordance with conservation programs based upon scientific re- 
search, and 

(iii) The stock is the subject of extensive scientific study designed 
to discover whether the stock is being fully utilized and the conditions 
necessary for maintaining its maximum sustained productivity. 


The essence of the proposed treaty is that where one or more nations 
have engaged in the intensive scientific research of a specific coastal fishery, 
have subjected it to conservation regulation, and are making approximately 
maximum use of it upon a sustained yield basis, then, in the interest of 
maximum world food production and in the light of equitable and peaceful 
international relationships, other nations which have not participated in 
such research, regulation or previous exploitation should recognize these 
conditions and agree to restrain their nationals from participating in such 
fishery. This thought is not new; it was in effect expressed in our com- 
munications with Japan concerning Bristol Bay salmon, prior to the war. 
It is believed, however, that if this proposed treaty is ratified, it will be the 
first formal international agreement to embody this practical concept. 

Although the proposed treaty is not the simple reciprocal agreement de- 
manded by the fishing industry—that the Japanese stay out of our coastal 


4 There was considerable discussion over the use of the word ‘‘exploit’’ because of 
some possibility unfortunate connotations, but no other word seemed to possess the de- 
sired meaning with accuracy. 
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fisheries and we stay out of theirs—it should eliminate the major fear of 
Pacific Coast fishermen as to the future of salmon, halibut and herring. 
Furthermore, it does prescribe a general formula for the encouragement of 
ocean fisheries conservation and is a practical step toward the promotion of 
better international relations in the North Pacific area. 


Epwarp W. ALLEN 


THE PROPOSED INTERNATIONAL CONVENTION FOR THE HIGH SEAS 
FISHERIES OF THE NORTH PACIFIC OCEAN 

One aspect of the economic rivalry among nations which arose out of the 
industrial revolution and which has been greatly intensified during the 
past several decades, is the struggle for the use of fishing grounds situated 
outside the traditional jurisdictional zones of coastal states, i.e., on the high 
seas. This struggle has brought about a realization that programs of 
conservation are necessary to prevent overfishing, lest increased fishing with 
more efficient and consequently more destructive techniques cause irrepa- 
rable damage to many stocks of fish. 

Programs of conservation have not always been simple to achieve. While 
traditionally each littoral state has been free to regulate fishing within its 
adjacent zone of territorial waters, and to forbid foreign fishing vessels 
from carrying on activities therein by reserving such activities in these 
waters to its own nationals,’ fishing on the high seas has been for many 
years generally recognized as free to the vessels of all nations.* An inter- 
national arbitration tribunal decided in 1893 that the United States had 
no right to take unilateral action to prevent pelagic sealing beyond United 
States territorial waters,* thus interfering with a conservation program 
which the United States had set up to conserve the seal herds. The problem 
was finally settled at the international level by an agreement between the 
United Kingdom, the United States, Russia, and Japan.® Other conserva- 
tion efforts in fisheries situated at least in part on the high seas have been 


1For a comprehensive account of the fisheries controversies, and of the efforts made 
towards fisheries conservation up to the early 1940’s, see L. Larry Leonard, International 
Regulation of Fisheries (Washington, D. C., 1944). 

2P. Higgins and J. Colombos, The International Law of the Sea (London, 1945), pp. 
92-94; P. E. Corbett, Law and Society in the Relations of States (N. Y., 1951), p. 133; 
H. A. Smith, The Law and Custom of the Sea (N. Y., 1950), p. 41. 

8 Hackworth, Digest of International Law, Vol. II, p. 651 et seg.; J. W. Fulton, 
The Sovereignty of the Sea (Edinburgh, 1911); J. L. Brierly, The Law of Nations (4th 
ed., Oxford, 1949), pp. 223-228; W. M. Chapman, ‘‘ United States Policy on High Seas 
Fisheries,’’ Dept. of State Bulletin, Vol. 15, No. 498 (January 16, 1949), p. 69. 

4 Bering Fur Seal Arbitration, Vol. I (Washington, Government Printing Office, 1895), 
p. 56; Leonard, op. cit., pp. 55-82. 

5 Convention for the Protection and Preservation of Fur Seals in the North Pacific 
Ocean, July 7, 1911, U. S. Treaties, Vol. III (Redmond), p. 2966; 37 Stat. 1542; this 
JOURNAL, Supp., Vol. 5 (1911), pp. 267-274; Hackworth, op. cit., Vol. I, pp. 792-798. 
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successfully accomplished at the international level. Outstanding examples 
of such treaties are the whaling agreements and the United States-Canadian 
halibut and sockeye salmon agreements.® More recently new programs 
aimed at achieving international conservation have been inaugurated in the 
Northwest Atlantic area with regard to cod, halibut, and several other 
species,’ and in the Eastern Pacific Ocean with regard to tuna.® 

One of the most serious problems in international conservation has been 
presented by the fisheries of the North Pacific Ocean, where interests of 
the United States, Canada, Japan and the U.S.S.R. impinge upon each 
other.® The need for a settlement of outstanding fisheries problems in the 
area was discussed recently in this JouRNAL.’® Briefly, it may be recalled 
that during the late 1930’s the taking of jurisdiction farther seaward than 
three miles from shore, in order effectively to protect the United States 
salmon industry in the Bristol Bay area, was advocated by certain interests." 
The Congress failed to enact either of two bills introduced for this purpose, 
and the State Department, in a carefully worded note to the Japanese 
Government,’* pointed out the vital importance of the salmon fishery to the 
Pacific fishing industry. The United States Government said, inter alia, 
that : 


The American Government must view with distinct concern the de- 
pletion of the salmon resources of Alaska. These resources have been 


8 See Leonard, op. cit., pp. 98-109; S. 8. Hayden, The International Protection of 
Wild Life (N. Y., 1942); J. Tomasevich, International Agreements on Conservation of 
Marine Resources (Stanford, 1943); H. E. Gregory and K. Barnes, North Pacific 
Fisheries (N. Y., 1939); and A. P. Daggett, ‘‘The Regulation of Maritime Fisheries by 
Treaty,’’ this JOURNAL, Vol. 28 (1934), p. 693. 

7“*The International Convention for the Northwest Atlantic Fisheries,’’ Dept. of 
State Bulletin, Vol. 15, No. 506 (March 13, 1949), p. 319; C. B. Selak, Jr., ‘‘ Recent De- 
velopments in High Seas Fisheries Jurisdiction under the Presidential Proclamation of 
1945,’’ this JoURNAL, Vol. 44 (1950), p. 670; Edward Castleman, ‘‘ International Com- 
mission for Northwest Atlantic Fisheries,’’ Dept. of State Bulletin, Vol. 24, No. 623 
(June 11, 1951), p. 954. 

8 The U. S.-Mexico Tuna Convention, and the U.S.-Costa Rica Tropical Tuna Com- 
vention. See Selak, loc. cit., p. 676. 9 Leonard, op. cit. 

10 E. W. Allen, ‘‘The Fisheries Proclamation of 1945,’’ this JouRNAL, Vol. 45 (1951), 
p. 177; W. W. Bishop, Jr., ‘‘The Need for a Japanese Fisheries Agreement,’’ ibid., 
p. 712. 

11 Leonard, op. cit., pp. 1-5, 127-136; J. W. Bingham, Report on the International 
Law of Pacific Coastal Fisheries (Stanford, 1938); A Bill to assert the jurisdiction of 
the U. 8. over certain portions of the Bering Sea and the submerged lands thereunder, 
S. 3744, 75th Cong., 3d Sess. (The Copeland Bill); A Bill to protect and preserve the 
salmon fishery of Alaska ..., H. R. 8344, 75th Cong., 3d Sess. (The Dimond Bill). 
The former bill was based upon the ‘‘scientifie fact’’ that the continental shelf off 
Alaska appertained to the U. S. and could properly be regulated thereby, while the 
latter declared that the salmon, having their breeding grounds in U. S. internal waters 
(i.e., Alaskan rivers and lakes) were the property of the U. 8.; P. C. Jessup, ‘‘The 
Pacific Coast Fisheries,’’ this JOURNAL, Vol. 33 (1939), p. 129. 

12U. S. Dept. of State, Press Releases, Vol. 18 (Jan.-June, 1938), pp. 412-417. 
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developed and preserved primarily by steps taken by the American 
Government in cooperation with private interests to promote propa- 
gation and permanency of supply. But for these efforts, carried on 
over a period of years, and but for consistent adherence to a policy 
of conservation, the Alaska salmon fisheries unquestionably would not 
have reached anything like their present state of development. . . 

. . the American Government believes that the safeguarding of 
these resources involves important principles of equity and justice. 
It must be taken as a sound principle of justice that an industry such 
as described which has been built up by the nationals of one country 
cannot in fairness be left to be destroyed by the nationals of other 
countries. . . 


The Japanese Government gave its assurances to this Government that it 
would restrain its fishermen from operating in the Bristol Bay area, ‘‘ with- 
out prejudice to the question of rights under international law.’’'* War 
soon broke out between the two nations, and the problem was consequently 
shelved. During the postwar occupation, Japanese fishing activities were 
regulated in such a way that the problem did not arise.'® 

Now, however, with the signing of the Japanese Peace Treaty, the neces- 
sity for considering steps to be taken regarding North Pacific fisheries 
conservation has again become apparent. An interim measure was taken 
when, in a note of February 7, 1951, Prime Minister Yoshida informed 
Ambassador Dulles that the Japanese Government, pending the signing of 
the peace treaty would, 


as a voluntary act, implying no waiver of their international rights, 
prohibit their resident nationals and vessels from carrying on fishing 
operations in presently conserved fisheries in all waters where arrange- 
ments have already been made, either by international or domestic 
act, to protect the fisheries from overharvesting, and in which fisheries 
Japanese nationals or vessels were not in the year 1940 conducting 
operations. Among such fisheries would be the salmon, halibut, her- 
ring, sardine and tuna fisheries in the waters of the eastern Pacific 
Ocean and Bering Sea.'® 


The Japanese Peace Treaty, signed in San Francisco in September, 
1951, provides in Article 9 that 


Japan will enter promptly into negotiations with the Allied Powers so 
desiring for the conclusion of bilateral and multilateral agreements 
providing for the regulation or limitation of fishing and the conserva- 
tion and development of fisheries on the high seas.*’ 


13 Tbid., pp. 414, 416-417. 14 Leonard, op. cit., p. 5. 

15 Dept. of State Bulletin, Vol. 14, No. 348 (March 3, 1946), pp. 346-347. 

16 Ibid., Vol. 24, No. 608 (Feb. 26, 1951), p. 351; W. W. Bishop, Jr., loc. cit., p. 713. 
Italics added. 

17 Dept. of State Bulletin, Vol. 25, No. 635 (Aug. 27, 1951), p. 350; Dept. of State 
Publication No. 4330 (August, 1951). 
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Acting under this article, Japan, Canada and the United States recently 
drafted a proposed convention to deal with the fisheries in the North 
Pacific Ocean. The Tripartite Fisheries Conference was held in Tokyo from 
November 5, 1951, to December 14, 1951, and resulted in the preparation of 
the ‘‘Proposed International Convention for the High Seas Fisheries of the 
North Pacific Ocean,’’ This draft treaty, together with a proposed Annex 
which is an integral part thereof,'* and a proposed Protocol which is attached 
thereto, will provide for conservation measures to be taken in the fisheries 
which are of joint interest to the contracting parties. 

The proposed treaty contains not only the usual elements of mutual re- 
straint to be found in a conservation agreement, but also provisions for 
abstention from certain fisheries on the part of several of the parties. 
Nevertheless, the principle is clearly affirmed in the Preamble,'® and was 
stressed during the conference by the Japanese delegate, and acquiesced 
in by both the American and Canadian delegates, that the doctrines of 
international law include the right of all countries to exploit the fishery 
resources of the high seas. 

The area defined as ‘‘the Convention area’’ consists of ‘‘all waters, other 
than territorial waters, of the North Pacifie Ocean which for the purposes 
hereof shall include the adjacent seas.’’ 7° 

In order to accomplish the purposes of the treaty, provision is made for an 
international commission,” to consist of three national sections. This body 
will have the function of supervising scientific studies to determine what 


conservation measures may be needed to insure keeping the fisheries at 
their maximum sustained productivity.** Each national section, to com- 
prise not more than four members, is entitled to one vote. Resolutions, 
recommendations, and other decisions of the commission are to be made only 
by unanimous vote of the three national sections,** except in the situation 
where only two of the parties ure concerned, the other party not being en- 


18 Art. V of the Proposed International Convention for the High Seas Fisheries of 
the North Pacific Ocean, hereinafter termed ‘‘the convention.’’ For text of convention, 
see Dept. of State Bulletin, Vol. 26, No. 662 (March 3, 1952), pp. 343-346; for a dis- 
cussion of the background of the Tripartite Fisheries Conference, see William C. Herring- 
ton, ‘‘Problems Affecting North Pacific Fisheries,’’ ibid., pp. 340-342. 

19 The Preamble begins: ‘‘The Governments of Canada, Japan and the United States 
of America ... Acting as sovereign nations in the light of their rights under the 
principles of international law and custom to exploit the fishery resources of the high 
seas... 

20 Convention, Art. I. Territorial waters are not defined, and Art. I (2) reads: 
‘Nothing in this Convention shall be deemed to affect adversely (prejudice) the claims 
of any Contracting Party in regard to the limits of territorial waters or to the jurisdic- 
tion of a coastal state over fisheries.’’ This formula follows Art. I (2) of the North- 
west Atlantic Convention of Feb. 8, 1949, and Art. III of the London Overfishing Con- 
vention of April 5, 1946. See Selak, loc. cit., p. 678. 

21 The International North Pacific Fisheries Commission, so named by Art. II (1). 

22 Convention Preamble and Art. II. 23 Art. II (3). 
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‘ 


gaged in ‘‘substantial exploitation’’ of the stock of fish in question, and 
therefore not having an interest in specifie plans for its conservation.” 

The commission is empowered to hold public hearings, and, in addition, 
each national section may conduct its own hearings,”° so that interest 
groups concerned in the welfare of the fisheries may have adequate oppor- 
tunity to make known their views. 

The abstention provisions are an interesting addition to the body of 
methods employed in international conservation. Both Canada and Japan 
agree to refrain from carrying on fishing operations with regard to certain 
stocks of fish in the convention area. They thus leave the United States 
free to carry out its own conservation program with regard to the salmon 


of the Bering Sea east of the line starting from Cape Prince of Wales 
on the west coast of Alaska, running westward to 168°58’22.59” West 
Longitude; thence due south to a point 65°15’00"” North Latitude; 
thence along the great circle course which passes through 51° North 
Latitude and 167° East Longitude, to its intersection with meridian 
175° West Longitude; thence south along a provisional line which 
follows this meridian to the territorial waters limit of Atka Island; 
in which commercial fishing for salmon originating in the rivers of the 
United States of America is being or can be prosecuted.”® 

This area is, generally, the Bristol Bay area. 

Japan agrees to abstain from fishing, and to leave both Canada and the 
United States free to carry out their conservation programs, in the halibut, 
herring and salmon fisheries in the convention area off the coasts of Canada 
and the United States. The halibut to be conserved by both countries are 
those suitable for commercial fishing which originate along the coasts of 
North America; the herring are those in the waters of the area, exclusive of 
the Bering Sea and of the waters of the North Pacific Ocean west of the 
meridian passing through the extremity of the Alaskan Peninsula, in which 
commercial fishing for herring of North American origin is being or ean be 
prosecuted ; while the salmon are those in the waters of the area, exclusive 
of the Bering Sea and of the waters of the North Pacific Ocean west of a 
provisional line following the meridian passing through the western ex- 
tremity of Atka Island, in which commercial fishing for salmon originating 
in the rivers of Canada and the United States is being, or can be, prose- 
cuted.?’ 

The commission is given the function of undertaking studies to deter- 
mine annually whether any conserved stock of fish in the convention area 
continues to qualify for abstention. If it finds that abstention is no longer 
necessary, it is required to recommend that the stock in question be re- 
moved from the annex. However, no action to remove a stock of fish 
originally specified in the annex may be taken until the expiration of five 


24 Art. III (1), (e), (ii). 25 Art. II (9). 
26 Annex to the Convention, part 2. 27 Ibid., part 1. 
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years from the entry into force of the convention,** a provision inserted in 
the realization that it takes a long time for adequate studies to be made, 
and that in the meantime the stocks should be protected. Similarly, the 
commission may, on the request of a contracting party, conduct studies to 
determine whether or not a stock of fish should be added to the annex, and, 
on the basis of the findings, recommend abstention by the appropriate party 
or parties.*® However, abstention may not be recommended to apply to 
either Canada or the United States in the waters off the Pacific coasts of 
both countries from the waters of the Gulf of Alaska southward; nor 
with regard to any stock of fish which is harvested in greater part by a 
country or countries not party to the treaty; nor to any party with 
respect to a stock of fish which at any time during the twenty-five years 
next preceding the entry into force of the convention has been under sub- 
stantial exploitation by that party.°° An amendment to the annex be- 
comes effective on the date upon which the commission receives notification 
from all the contracting parties of acceptance of a recommendation to 
amend. The commission must keep the other parties informed of the re- 
ceipt of each notification of acceptance.** 

Each contracting party agrees to enact and enforce legislation to make the 
convention effective. An abstaining party agrees to prohibit its nationals 


and fishing vessels from fishing, or from loading, processing, possessing or 
transporting the stock of fish under abstention by it. A conserving party 
agrees to prohibit its nationals and fishing vessels from engaging in fishing 


activities in violation of conservation regulations.*? In the event a fishing 
vessel of a party is found in an area in which that party has agreed to 
abstain from fishing a stock of fish, it may be boarded and searched by the 
authorized officials of any contracting party, and, if violating the conven- 
tion, that is, exploiting that stock, it may be seized. The vessel and its 
crew must be turned over to the flag state for court proceedings.** 

The parties agree to confer together on joint measures to be taken in 
the event nationals or fishing vessels of a non-member state interfere with 
the carrying out of the objectives of the treaty.** 

The proposed convention will enter into force on the date of exchange 
of ratifications, and continue in force for ten years, and thereafter until 
one year from the date on which one party gives notice of an intention to 
terminate. At the expiration of the year the treaty terminates as to all 
parties.*® 

The proposed protocol, which will become effective on the same date as 
the convention, provides for an expeditious investigation to be made by the 


28 Art. III (1), (a). 29 Art. III (1), (b); Art. IV (1), (b). 
30 Art. IV. 31 Art. VII. 

32 Art. IX. 33 Art. X. 

34 Art. VI. 35 Art, XI. 
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commission to determine whether the line of meridian 175° West Longitude 
and the line following the meridian passing through the western extremity 
of Atka Island, which have been adopted as provisional lines to divide 
salmon of Asian origin and salmon of Canadian and American origin, are 
in fact the lines which best and most equitably divide these stocks of fish. 
If the commission finds that they are, it will recommend their confirmation 
to the parties; if it finds they are not, it will recommend that they be 
changed accordingly, giving due consideration to adjustments required to 
simplify administration. If the commission cannot agree on such lines 
within a reasonable time, the matter is to be referred to three competent 
and disinterested scientists, no one of whom may be a national of a con- 
tracting party, for a determination of the question. On the basis of the 
decision of a majority of this committee, the commission will reeommend 
appropriate action to the parties.*®° This provision shows that emphasis is 
placed by the treaty upon stocks of fish and not areas of the high seas, a fact 
which was stressed by the U. 8. Delegation Chairman, Mr. W. C. Herring- 
ton, during the conference proceedings.** 

What will this treaty accomplish? It will, at least for the immediate 
future, settle the outstanding difficulties regarding conservation in the area 
vis-a-vis the United States and Japan. The threat of a recurrence of an- 
other Bristol Bay incident will be removed for the duration of the treaty, 
since both Canada and Japan agree to abstain from fishing for salmon in the 
east Bering Sea, according to part 2 of the annex.** Secondly, the treaty 
makes provision for a determination by experts working for the commission 
as to which stocks of fish in the convention area are of Asian and which are of 
North American origin, on the theory that conservation can best be achieved 
by Asian nations with regard to fish originating in Asian waters, and by 
Canada and the United States with regard to fish originating in North 
American waters. <A tentative line of demarcation is laid down by the 
treaty, to be changed, if necessary, as the results of investigations become 
known. While it is impossible to predict at this time how well this new 
departure in conservation, t.e., abstention, will work in solving the difficulties 
in fisheries utilization in the area, this treaty will eliminate causes of 
friction for a considerable period of time, and will provide an opportunity 
for scientific studies to be made to determine how the fisheries may be most 
effectively exploited while keeping the stocks of fish at the maximum sus- 
tained productivity, all through mutual agreement of the parties concerned, 


36 Protocol to the Proposed International Convention for the High Seas Fisheries of 
the North Pacifie Ocean. 

37 Summary Record of Proceedings of the Committee on Principles and Drafting, 
Evening Sess., Dee. 13, 1951, p. 2; Japanese Foreign Ministry document entitled ‘‘ Tri- 
partite Fisheries Conference,’’ p. 102. 

38 See above, p. 327. 
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i.e., within the framework of the international legal system. The result 
may represent real progress in international conservation. 


CHARLES B. SELAK, JR. 
Department of State * 


BULGARIAN DECREE ON TERRITORIAL WATERS t+ 


In the course of a general revision of Bulgarian statutes to bring them 
into conformity with Marxist theory and Soviet practice, the Bulgarian 
Government has recently enacted a decree concerning the extent of the 
territorial sea and the treatment of foreign vessels therein. The decree 
supersedes a similar decree-law of 1935 and introduces a number of in- 
novations borrowed from Soviet territorial sea legislation. 


Provisions on the Territorial Sea 


Most conspicuous of the innovations is the provision that the territorial 
sea extends twelve nautical miles, the nautical mile being 1,852 meters 
(Section 1). This represents a standard Soviet claim first advanced in 
1921 and currently enforced by virtue of a decree of June 15, 1927.2 The 
previous Bulgarian enactment of 1935 provided for a 6-mile limit favored 
traditionally by Spain and a number of other states, and, contempora- 
neously, by the neighboring states of Greece and Yugoslavia. 

Like the decree-law of 1935, the new decree provides that the bays of 
Varna (now renamed Stalin) and Burgas are inland waters of Bulgaria 
(Section 2). The novelty is that two ports, those of Varna and Sozopol,’ 
in the bays are declared closed to all foreign shipping with the proviso that 
other ports may be closed by decree of the Council of Ministers (Section 7). 
For the security of the country, the Council of Ministers may also close 
zones of the territorial waters to all shipping (Section 3). The territorial 
sea of Bulgaria is divided from the territorial sea of the neighboring 
countries (Turkey and Rumania) by the geographic parallels extending 
from the points where the land boundaries terminate (Section 4). The 
territorial and inland waters as well as the airspace above and the soil 


* The views expressed herein are the personal views of the author only. 

t The present note has been prepared as part of the research of the Mid-European Law 
Project co-sponsored by the Library of Congress and the National Committee for a 
Free Europe, Inc. 

1 Jzvestiia na Presidiuma na Narodnoto Subranie (Bulgarian Official Gazette), No. 
85, Oct. 23, 1951, as modified in No. 90, Nov. 9, 1951; reprinted in Supplement to this 
JOURNAL, p. 67. 2 Sobranie Zakonov SSSR, No. 62, 1927. 

8 A postwar Yugoslav law on the marginal sea (Law No. 876 of 1948) has adopted 
the old 6-mile limit. 

4 Varna is the largest Bulgarian seaport, third largest Bulgarian city and a very im- 
portant industrial center. Sozopol is a small port some 20 miles south of Burgas without 
modern port facilities. 
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and subsoil under them are declared to be part of the territory of Bulgaria 
and subject to Bulgarian laws alone (Section 5). Bulgarian sovereignty is 
exercised therein in accordance with Bulgarian laws, international law and 
treaties with other states (Section 6). This latter provision affords the 
legal method for arrangements to share sovereignty over territorial waters 
with the Soviet Union. 


Provisions on Treatment of Foreign Vessels 


In its provisions on treatment of foreign vessels the decree differentiates 
between naval and non-naval surface vessels. Thus: 


(a) Foreign naval vessels are, as a rule, excluded from the territorial 
and inland waters and open ports, which they may enter only upon previous 
permission by the Bulgarian Government or when such entry is necessitated 
by damage or storm (Section 9). If they disobey a signal to leave the ter- 
ritorial waters the Bulgarian coast guard may open fire without responsibil- 
ity for the consequences (Section 13). When permitted to enter the 
territorial waters and ports such vessels are exempt from fees, except such 
as are due for special services rendered to them (Section 15). 

(b) Foreign non-naval vessels may pass through or enter the territorial 
sea when that is within the ordinary navigation of the vessel or is called for 
by damage or storm; may pass through inland waters only when entering 
or leaving open ports and then only through channels designated by the 
port authorities; may enter, if permitted, the inland waters and open ports 
when that is called for by storm, and remain in such waters or ports only 
for the duration of the storm (Section 8). If they commit serious offenses 
(e.g., smuggling goods, harboring wanted persons) or disobey a signal to 
leave the territorial sea, such vessels may be detained for prosecution of 
the offenders and payment of fees and fines as provided by the law (Sece- 
tion 14). 

(c) All foreign vessels (naval and non-naval) must stay out of the closed 
zones and ports. They are forbidden to catch marine fauna, extract sea 
products, make measurements, surveys and photographs; conduct combat 
training or target practice; or use radio-broadecasting equipment, radio di- 
rectional finders, submarine sound-detection devices (sonar), or any equip- 
ment other than that designated for navigational purposes while in the terri- 
torial waters of Bulgaria (Section 11). Use of radio-broadecasting equipment 
is allowed, as an exception, only in the event of damage or sea rescue, and 
measurement of depth around the vessel only when the vessel has run 
aground (Zbid.). While in the territorial waters of Bulgaria such vessels 
must observe strictly Bulgarian laws, regulations and ordinances. If they 
are found to have violated such laws, international rules or treaties, they 
may be invited to leave the territorial waters (Section 12) and, in case they 
disobey or attempt to escape to high seas, be pursued to the limits of the 
territorial sea of another state for the purpose of capture (Section 14). 
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(d) Foreign submarine vessels are forbidden to navigate under the 
surface while in Bulgarian territorial waters and, if found doing so, are to 
be pursued and destroyed without responsibility for the consequences (Sec- 
tion 10). When navigating above the surface, they are subject to the 
provisions of Section 9, viz., they are to be treated as surface naval vessels. 


Various Provisions 

The enforcement of the decree is assigned to the Minister of the Interior 
(Section 17).5. The Council of Ministers will issue such further regulations 
for the application of the decree as may be recommended by the Minister of 
the Interior (Section 16). Pursuant to a general constitutional provision 
as to date of effectiveness of laws (Article 24 of the Constitution of 1947), 
the decree became effective three days after its promulgation in the Official 
Gazette, viz., October 26, 1951. 


The emphasis throughout the decree is on security against foreign ob- 
servation and penetration by way of the sea. This is a fundamental con- 
sideration in all Soviet enactments on territorial waters, now being extended 
to satellite shores. The decree is certainly dictated by the special im- 
portance of the Bulgarian coast in respect to the Straits. The closing of the 
ports of Varna and Sozopol, which in all likelihood are handling military 
traffic between the Soviet Union and Bulgaria, is an indication of the fact 
that the territorial waters of Bulgaria have been placed under a regime 
ordinarily instituted in time of war. 

So far as the 12-mile provision of extent of the territorial sea is concerned, 
it is a Soviet claim which has met with stern opposition from the maritime 
Powers. The Soviet position is that, in the absence of a universally agreed 
limit, 

in determining the extent a distinction must be made between areas 
crossed by international sea lanes, the use of which should not be 
restricted, and areas outside such lanes, where the coastal states should 
be able to protect their interests by establishing wider territorial 
waters. The right of innocent passage of such waters is in principle 
not denied.® 


It is of interest to note that the Bulgarian decree on territorial waters is 
in one respect at variance with official Soviet concepts as formulated in the 
cited textbook on international law. The general ban of foreign warships 
from the 12-mile strip is in direct contradiction to the Soviet textbook which 
prescribes, under the subheading ‘‘Peaceful Passage of Warships,’’ that 


foreign naval vessels may pass through the territorial waters without 
previous permission to do so and without previous notice of their 


5 The previous decree-law of 1935 was enforced by the Minister of Foreign Affairs. 

6 Soviet Academy of Sciences, Department of Law, International Law (Moscow: 
Ministry of Justice, 1947; in Russian), pp. 255-256. This is an official textbook for 
use in schools and universities. 
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passage. The practice of states indicates that as a rule in time of peace 
the states do not obstruct the passage of foreign warships through their 
territorial waters.’ 


The discrepancy is in the direction of a greater degree of security and 
suggests that what was acceptable international law to the Soviet Govern- 
ment in 1947 is no longer considered adequate protection in 1951. 


MARIN PUNDEFF 


SOVIET COMMENTS ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 


J. V. Stalin himself formulated the official expression of the Soviet dis- 
satisfaction with the United Nations in his well-known interview granted to 
Pravda in 1951. His views have been expanded since in various Soviet 
articles, one of which appeared in the July, 1951, issue of Sovetskoe Gosud- 
arstvo 1 Pravo (No. 7). The author, Mr. S. V. Molodtsov, entitles his ar- 
ticle: ‘‘For the prevention of war, for the Peace Pact’’ (pp. 20-27). He 
seems to oppose to the United Nations a private and Soviet-sponsored or- 
ganization called the World Peace Council which held its second session 
in February, 1951, in Berlin. It could be said that it is rather difficult 
to compare two organizations of a completely different nature—an associa- 
tion of states and an association of private individuals whose following in 
their respective countries is at least doubtful. This consideration does not 
seem to disturb the author, who states: 


The greatest force of the World Peace Council consists in the fact 
that it is a truly universal and the most representative international 
organization in the whole world. The World Peace Council, in contra- 
distinction to the United Nations Organization, is an organization 
representing the nations of the world themselves, but not their govern- 
ments. There lie the particular strength and the indisputable moral 
authority of the World Peace Council. (p. 23.) 


It is the secret of the author why an individual fellow-traveler should 
represent his country better than his government, which has the mandate 
granted in a democracy by the electorate. 

Mr. S. V. Molodtsov does not care perhaps for free and competitive 
elections, because he continues: 


The action of the United Nations Organization demonstrates that the 
governments of the capitalist states there represented do not express 
the will of the immense majority of the populations of ‘‘their’’ coun- 
tries and are not in fact the representatives of the nations of their 
respective countries. ... Facts are there to prove that since the 
Second World War in particular none of the bourgeois governments 
belonging to the Anglo-American imperialist bloc expresses the atti- 
tude of its nation towards the problem of peace. . . . Only the govern- 
ments of the U.S.S.R. and of the countries of people’s democracies 


Ibid., pp. 257-258. 
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which are busy with the organization of the best conditions for peaceful 
development within their countries express the will of their respective 
nations and struggle untiringly for peace and international security. 
(pp. 23-24.) 


Why has the United Nations failed so far in its mission? It has approved 
the ‘‘aggressive’’ policy of the United States in regard to Korea and China; 
it has rejected the Soviet proposals concerning the Peace Pact, the reduc- 
tion of armaments and the abolition of atomic weapons; it has adopted the 
‘‘shameful’’ resolution condemning the Chinese People’s Republic as an 
aggressor in Korea and the ‘‘illegal’’ resolution relating to the embargo 
on exports to the same Republic and the People’s Republic of Korea. The 
Security Council, ‘‘which is the only organ of the United Nations en- 
titled to take decisions concerning the application of sanctions’’ (p. 22), 
has been replaced in this respect by the General Assembly. 

The United Nations has become ‘‘a weapon of an aggressive war’’ which 
is being used by ‘‘the aggressive nucleus’’ (p. 22) formed by the United 
States and composed of the signatories of the North Atlantic Treaty and 
the twenty Latin-American Republics. 

According to the author the United Nations is not a truly universal organi- 
zation, because China is not represented there by its people’s government, 
because the People’s Republic of Korea and several other people’s re- 
publics are not Members, and because the non-self-governing territories 
have no voice in it. The World Peace Council represents on the contrary 
64 countries, including such as Tunisia and Algeria. Without entering 
again into the question of the credentials of the ‘‘representatives’’ of those 
64 countries, one may observe that the United Nations includes almost the 
same number of states—60 altogether at the present time. 

The program of the rival of the United Nations—the World Peace Coun- 
cil—is identical with that of the Soviet Government: 1, a Peace Pact 
to be concluded by the five great Powers, including the People’s Republic 
of China, that pact being open to the accession of other states; according 
to the resolution adopted by the World Peace Council, ‘‘We shall con- 
sider the refusal by the Government of any great Power to attend a con- 
ference for the conclusion of the Peace Pact as a proof of the aggressive 
intentions of such a government’’ (p. 24) ; 2, opposition to any remilitari- 
zation of Germany or of Japan; 3, withdrawal of foreign troops from Korea. 

The Berlin appeal of the World Peace Council has been signed so far, 
according to the author, by dozens of millions of people in the satellite 
countries and by 260 million citizens of the Chinese People’s Republic (a 
surprising level of literacy in China!). 

The author seems to by-pass the Soviet claim that the Soviet Union is 
the only defender of the sovereign equality of states, because he complains: 


It is characteristic of the present condition within the United Nations 
that, for instance, the small Dominican Republic hardly numbering 
two million people has now the same weight as India. . . . (p. 23.) 
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Actually his observation expresses the constant thought of modern Soviet 

society that all men and all states are equal, but that some men and some 

states are more equal than others; in international relations this means the 

defense of the special privileges of the great Powers, including the veto. 
The author ends with a note of hope: 


The Soviet people, headed by the great standard-bearer of peace and 
the leader of all progressive mankind, J. V. Stalin, believe firmly that 
the nations of the world, by combining their efforts, will know how to 
break down the bloody plans of the instigators of a new war and will 
uphold peace everywhere in the world. (p. 27.) 


This statement begs the question whether this objective is to be achieved un- 
der the banner of the United Nations to which the Soviet Union continues 
to belong or rather under the flag of the World Peace Council. 

In the same issue Mr. 9. V. Bogdanov attacks Professor Hans Kelsen for 
his The Law of the United Nations in ‘‘The apologist of violations of inter- 
national law—Kelsen’s book: ‘The Law of the United Nations’ ’’ (pp. 78— 
81). Professor Kelsen often enjoys the privilege of being denounced by 
Soviet lawyers for the simple reason that his theory of the state has revolu- 
tionary implications for any totalitarian regime. If the state is conceived as 
a complex of legal relationships among individuals, agents of the state and 
citizens, then a Soviet citizen might be tempted to ask the indiscreet ques- 
tion: Where is the Soviet State? (not: What is it?) The glorious image of 
the state of the working people could be reduced to a more modest reality 
of the leaders of the Party and the bureaucracy. 

According to Mr. O. V. Bogdanov, Professor Kelsen had only one intention 
in writing his commentary on the United Nations Charter: 


Shameless defiance of the rules of international law and in particular 
of the U. N. Charter by the imperialist plunderers is accompanied by 
numerous attempts on the part of bourgeois lawyers to justify and to 
legalize such violations of law. . . . The book recently published in 
London of the notorious theoretician of normatism, Hans Kelsen, serves 
the same purpose .. . In it Kelsen subjects the U. N. Charter to a 
detailed and formal-dogmatical analysis and, using casuistic manipu- 
lations, tries to prove that such violations of the Charter are actually 
admissible and legal. (p. 79.) 


The masterful analysis of the problem of the interpretation of legal texts 
is dismissed rather abruptly : 


Kelsen attempts clearly to smuggle in the concept of the possibility of 
various ‘‘interpretations’’ of the U. N. Charter, this concept being ad- 
vantageous and welcome for the imperialist instigators of war; more 
exactly this concept implies the possibility of violating the Charter 
with impunity. (p. 80.) 


The Soviet author speaks with the voice of the nineteenth century when 
he says: 


JOURNAL OF INTERNATIONAL LAW 


THE AMERICAN 


.. . being a mad ‘‘negator’’ of sovereignty, he [Kelsen] does not waste 
here the opportunity of attacking violently this legal barrier which 
protects the independence of nations and which has in our time a 
colossal practical significance. (p. 80.) 
Mr. Trygve Lie was not at that time in the odor of sanctity in the Soviet 
Union : 


Kelsen considers as a main organ not the Secretariat, but the Secretary 
General personally. . . . It is not difficult to see in it the expression of 
the position taken by the ruling circles of the U. S. A. which try to 
widen the powers of the Secretary General of the United Nations, who, 
in the person of Trygve Lie, is an obedient toy in the hands of the State 
Department. (p. 81.) 


The review of Professor Kelsen’s book ends in the spirit of the usual 
courtesy reserved for Western colleagues: 


On the whole, Kelsen’s book illustrates clearly this rdle of lackey which 
is assumed by contemporary bourgeois science and in particular by the 
science of international law which serves the far-fetched imperialist 
pretenders to a World State. (p. 81.) 

The same issue contains a report on the ‘‘All-German’’ conference of 
lawyers held in December, 1959, in Berlin, by D. Baratashvili entitled ‘‘The 
struggle for peace and democratic solutions of the German problem—the 
All-German Conference of Democratic Lawyers’’ (pp. 82-86). The Soviet- 
ized Eastern German lawyers ‘‘freely’’ and, of course, unanimously agreed 
to support the Soviet program: the execution of the Potsdam Agreement 
(with its attribution of Eastern German territories to the Soviet Union and 
Poland and its reparations); opposition to any integration of Western 
Germany within the Western system of security; further trials of war 
criminals; the continuation of denazification ; withdrawal of all occupation 
forces and conclusion of the peace treaty with a unified and democratic 
(probably in the Soviet sense of the latter term) Germany; upholding of 
the principle of unanimity of the great Powers within the United Nations. 
No wonder that these German lawyers are called democratic by the author 
of the report, as their support of the Potsdam Agreement implies the ap- 
proval, for instance, of Soviet annexation of the Koenigsberg area (now 
renamed the Kaliningrad area). 

The August, 1951 issue (No. 8) of Sovetskoe Gosudarstvo 1 Pravo con- 
tains an interesting description of the organization of the government of 
the Chinese People’s Republic by Mr. N. G. Sudarikov: ‘‘The building up 
and strengthening of the organs of State authority in the Chinese People’s 
Republic’’ (pp. 23-42). If comparisons between two very different coun- 
tries were fair at all, one could say that the Chinese system reminds one in 
many respects of an early stage of Soviet history called the ‘‘New Economic 
Policy.’’ The nationalization of economic life being not yet completed, 
Mao Tse-tung could state in 1949: ‘‘In the present stage the people of China 
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are composed of the working class, the peasant class, the petty bourgeoisie 
and the national bourgeoisie.’’ (p. 26). The national bourgeoisie is the 
middle class which has had no connections with foreign capital. If the 
Soviet process were to be reproduced in China, the petty and national 
bourgeoisies would disappear in due time, to be replaced by the new upper 
class—the so-called intelligentsia. 

Mr. N. G. Sudarikov does not fail to note the moral debt owed by the 
Chinese nation to the Soviet Union for liberation from Japanese control; 
in the middle of 1945 ‘‘the armed forces of the Soviet Union inflicted the 
decisive blow upon the Japanese invaders.’’ (p. 31.) Of course, the réle 
of the United States in the Far Eastern War is not mentioned at all. For 
this and other reasons 


the Chinese nation overflows with the feeling of gratitude towards the 
great Stalin who has been and remains her most faithful friend 
throughout all the stages of her heroic struggle. (p. 42.) 


The faithful friend forced his Chinese allies to recognize in the agreements 
of 1950 the ‘‘independence”’ of Outer Mongolia and has never abandoned 
the Soviet positions in Sinkiang and in Dairen, but those are probably 
minor matters. 

The Chinese state organization is much more complicated than the Soviet, 
but follows to some extent the Soviet pattern. The supreme organ is the 
Political Consultative Council appointed by the various groups belonging 
to the United Democratic Front, which is under the control of the Com- 
munist Party. The Political Consultative Council of China is so supreme 
that it should meet according to its own rules once every three years. Its 
decisions taken so far were adopted unanimously. It numbers 660 members 
representing 46 parties and groups, including the Chinese living abroad. 
Actually, its main réle consists in promulgating publicly the general program 
of the People’s Republic as defined by the Communist Party. It is to be 
replaced in due time by an elected All-Chinese National Assembly. 

During the rather long intervals between the sessions of the Political 
Consultative Council its rdle is taken over by the National Committee of the 
former body. The National Committee is composed of 198 members ap- 
pointed by the Political Consultative Council. The functions of the Na- 
tional Committee are less those of a state organ and much more those of 
a co-ordinating political institution of the United Democratic Front which 
is itself a kind of a replica of the democratic fronts in the satellite countries 
and serves the same purpose of camouflaging the dictatorship of the Com- 
munist Party. It acts as an organ of liaison with the non-Party groups as 
well as an organ of propaganda in respect to the country at large. Among 
its functions one discovers the power to establish one-slate lists of candidates 
for the national elections, probably to the future All-Chinese National 
Assembly. 
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At the local level one finds the Soviets called in China consultative com- 
mittees—provincial, city and district. 

The true state organ is the Central National Government elected by the 
Political Consultative Council and composed of 56 members. Mao Tse-tung 
is its chairman. It is the collegiate head of the Chinese People’s Republic 
and corresponds to the Presidium of the Supreme Soviet. It is truly the 
supreme organ of the state with practically unlimited legislative and 
executive powers. The latter include legislation by edicts, determination 
of general policy, control over the central executive organ called the State 
Administrative Council, ratification and denunciation of treaties, decisions 
concerning peace and war, and approval of the state budget. The Soviet 
commentator is right when he states: 


From this enumeration of the powers of the Central National Govern- 
ment the conclusion most obviously results that the Chinese People’s 
Republic has liquidated the traditional bourgeois ‘‘separation of 
powers’’ which was some time ago publicized so much by the apologists 
of bourgeois democracy. The Central National Government is not only 
a legislative organ, but also an organ which organizes and carries out 
control over the actual execution of statutes and edicts. ... It is 
not a government in the narrow sense of the term, but an organ which 
rules the country, an executive, an organ of legislation, and also 
an organ of control and verification of the execution of laws. Neither 
the General Program (adopted by the Political Consultative Council) 
nor the Constitutive Law (of the Central National Government) estab- 
lishes any procedure for the approval by any organ, not even by the 
All-Chinese Assembly of national representatives, of the laws and edicts 
enacted by the Central National Government. (p. 56.) 


In other words, the powers of the Central National Government are far 
wider than those of the Presidium of the Supreme Soviet. It has the right 
to appoint and to dismiss all the highest national dignitaries, including the 
Prime Minister of the State Administrative Council, all members of the 
latter body, all Ministers, the Chinese diplomatic representatives abroad, 
the Chairman of the supreme military body—the National Revolutionary 
Military Council (Mao Tse-tung combines this post with that of the Chair- 
man of the Central National Government), the Commander-in-Chief and 
all higher commanding officers, the President and members of the National 
Supreme Court, the Procurator General, the highest local officials, ete. 
Thus, the whole machinery of the state is well in hand and under control 
of the Central National Government. This centralization goes further than 
in the Soviet Union; it might be a reaction to the traditional weakness of 
the Chinese central national organs. 

The direct management of the public administration is in the hands of 
the State Administrative Council which is responsible to the Central Na- 
tional Government. Its members are not necessarily heads of the min- 
isterial departments; a Minister may or may not be a member of that 
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Council. At the present time the Council supervises thirty-two depart- 
ments. 

The ‘‘bourgeois’’ separation of powers is abandoned to such an extent 
that: ‘‘The Supreme National Court is .. . subordinated directly to the 
Central National Government.’’ (p. 40.) Behind this complicated state 
structure there is the political reality: 


The leading role in the State organs belongs to the representatives of 
the Communist Party of China which has been and remains at all stages 
of the development of the revolution the leading and directing force. 
The representatives of the Communist Party direct all the key and 
most important sectors of State action. . . . (p. 40.) 


There lies the perfect analogy between the Chinese, the Soviet and the 
satellite systems, whatever might be the differences in the outward struc- 
ture of the state machinery. 

The same August, 1951, issue also carries the texts of the Soviet, Hun- 
garian and East German laws concerning the crime of war propaganda. 
The juxtaposition of these three texts is interesting in itself. The Soviet 
law of March 12, 1951, does not pretend even to define the penalties exactly. 
It states only that war propaganda is the most serious crime against man- 
kind and that offenders will be prosecuted as the most serious criminals. 
Perhaps the basic assumption is that citizens of such a peace-loving country 
as the Soviet Union are not likely to commit that crime and that it would 
not be worth while to define the penalties. The matter must look dif- 
ferently in the satellite countries. The Hungarian law of December 9, 1950, 
provides the penalty, namely, 15 years in prison and the confiscation of 
property. The East German law is very detailed. It entered into force on 
December 16, 1950, although it was not printed in the German Journal of 
Laws until December 22, 1950. The ways in which the crime may be 
committed are listed in several consecutive articles: instigation to war, 
propaganda of racial or national hatred, enlistment of Germans in the 
French Foreign Legion or in any other foreign military formations, prop- 
aganda of German militarism or imperialism, propaganda in favor of 
German participation in any aggressive military blocs, propoganda against 
existing international agreements (read, the Potsdam Agreement or the 
German-Polish Treaty concerning the Oder-Neisse Frontier), propaganda 
in favor of the application of mass destruction weapons, libel against 
movements for the maintenance of peace as well as persecution of persons 
who participate in such movements (read, the World Peace Council and 
similar Soviet-sponsored organizations). Those crimes are subject to more 
severe penalties if they are committed on the instructions of a foreign Power 
(read, the Western Occupying Powers). Penalties are high: imprison- 
ment or hard labor, fine without any top limit, and confiscation of property, 


1 Reprinted in this JouRNAL, Supp., Vol. 46 (1952), p. 34. 
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total or partial. There is no limit fixed for hard labor which, therefore, 
may be imposed for life. In the case of the crime being committed at the 
instigation of a foreign Power, the death penalty may be inflicted. The 
listing of these various types of crimes against peace would allow the 
East German courts to sentence practically all West German politicians to 
hard labor or death, because all of them either sponsor the inclusion of 
Western Germany within the Western system of security or oppose the 
Oder-Neisse line or express some doubts about the sincerity of the Soviet- 
inspired peace movements. The detailed enumeration of the specific crimes 
which a German might commit points clearly to one major fact—the deep 
distrust which reigns in Moscow in regard to the Germans, this being the 
direct result of the last war. This distrust explains perhaps the Soviet 
attitude concerning the East German territories annexed either by Russia or 
by Poland. 

In the same issue there is a report on a dissertation for the degree of 
candidate in juristie sciences. The graduate student, Miss Z. A. Fedotov- 
skaya, presented her dissertation to the chair of international law and 
to that of the theory of state and law of the Academy of Social Sciences. 
The subject of her thesis was ‘‘The decisive réle of the Soviet Union in the 
just settlement of the territorial questions in Europe and Asia after the 
Second World War.’’ The attitude towards Germany is expressed rather 
clearly in the following passage: 


The candidate proves in the second chapter that it was only thanks to 
the consistent and just foreign policy of the Soviet State that historical 
justice was achieved; after the Second World War Poland received the 
territories which had been hers since time immemorial and which had 
been seized in the past by Imperial Germany. Her frontiers on the 
Oder and the Neisse were recognized on January 27th, 1951, by the 
German Democratic Republic which called this frontier ‘‘a frontier of 
peace.’’ (p. 85.) 


The candidate seemed to have defended the existence of the Free 
Territory of Trieste, because she unmasked ‘‘the aggressive policy of the 
Anglo-American imperialists directed against the U.S.S.R. and the people’s 
democracies, a policy aimed at the annulment of the decisions concerning the 
Free Territory of Trieste which is being transformed into an Anglo- 
American naval base on the Adriatic Sea.’’ (p. 85.) She unmasked also 
( a Soviet author always unmasks some black characters) ‘‘the treacherous 
role of the Tito clique who had already done everything possible during the 
Second World War to secure the occupation of the Adriatic coast by 
Anglo-American troops.’’ (p. 85.) Tito is also denounced for his plans 
for a Balkan federation. The Soviet Union had the merit of preventing 
the realization of those plans as well as the annexation of Albanian Northern 
Epirus by the Greeks. While defending the annexations of the Eastern 
German territories, the candidate criticized severely the claims to Western 
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German lands, probably having in mind the Saar; in this regard the Soviet 
Union may be generous, because those problems are beyond her power of 
decision. It might be of interest to the Chinese friends of the Soviet Union 
that the candidate stressed the decisive réle of the Soviet Government in the 
establishment of the People’s Republic of Mongolia. 

Miss Fedotovskaya was duly congratulated by the professors who took 
part in the examination. This is interesting, too, as the Academy of Social 
Sciences is directly attached to the Central Committee of the Party. 


W. W. 


MUSICAL PITCH AND INTERNATIONAL AGREEMENT ! 


To what extent may it be said that a standard musical pitch has been es- 
tablished by international agreement? This question was recently raised 
before UNESCO by the Austrian Delegation. The matter has an interesting 
history of international agreement and practice and is one of much im- 
portance to the international musical world. Specifically, the question is 
one of the establishment of a standard pitch for the note A above middle C; 
or how many times, measured in cycles per second, should the note A 
vibrate ? 

The musical performer, especially the singer, whose voice and ear are 
trained to a given pitch and cannot readily be altered, is faced with sub- 
stantial technical difficulties owing to the contemporary international musi- 
eal cleavage. In certain European countries and in the United States the 
standard pitch is A = 440 eps (cycles per second), whereas in the other 
European countries the standard pitch is A = 435 eps. 

In the eighteenth century and onwards, the standard pitch in use was 
the so-ealled ‘‘classical’’ pitch of A = 422 eps, to which Bach, Mozart, and 
Beethoven wrote, but by the middle of the nineteenth century the number 
of vibrations had increased in practice to 485. In an early effort to obtain 
wide recognition of this pitch, the French Government in 1859 deposited at 
the Paris Conservatory of Music a standard tuning-fork which was to be 
the standard pitch or ‘‘diapason.’’ The frequencies generated by vibrations 
of this fork were stated to be 485 eps for A above middle C. It was no 
doubt in view of the establishment of this standard pitch that on January 
12, 1885, it was officially announced in London that Queen Victoria had 
sanctioned the adoption of this ‘‘diapason normal,’’ as the French standard 
was called, for her private band, and that it would in future be used at 
State concerts.’ 


1 The writer is grateful to Mr. William B. Field of the National Bureau of Standards 
in Washington for supplying some of the material used in this note. 

2The Annual Register (London, 1885, New Series), Pt. II, p. 4. In 1896 the Phil- 
harmonic Society in London adopted the ‘‘diapason normal,’’ and other private bodies 
followed suit. 
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In the same year 1885, at the instigation of the Austrian Minister of 
Culture and Instruction, a conference was held in Vienna for the purpose 
of establishing a ‘‘standard diapason.’’* The governments of Italy, Austria, 
Hungary, Prussia, Russia, Saxony, Sweden, and Wiirttemberg were repre- 
sented. The conference was held from November 16 to 19, and the principal 
resolution unanimously adopted ealled for the establishment of ‘‘one inter- 
national ‘diapason normal’ to be set at A= 485 eps.’’ The conference 
recommended governments to take steps for the adoption of this standard 
pitch for all musical purposes, and in all musical institutions, public and 
private. 

It would seem therefore that A= 435 eps as the standard pitch was 
widely accepted at the end of the last century, for Great Britain had fol- 
lowed the standard pitch set up by France, the Vienna Conference did like- 
wise, while musical groups and instrument makers in the United States 
also conformed to this pitch. 

In accordance with this internationally accepted practice of using A = 
435 eps as the standard musical pitch, the resolutions of the 1885 Vienna 
Conference, though mistakenly termed ‘‘Convention,’’ and with a minor 
error as regards dates, were incorporated into the Treaty of Versailles in 
1919. By Article 282 of that treaty, certain multilateral treaties, conven- 
tions and agreements of an economic or technical character, subsequently 
enumerated, were to be regarded as being in effect as between Germany 
and those Allied and Associated Powers who were parties to them. No. 22 
of the conventions listed was: ‘‘Convention of November 16 and 19, 1885, 
regarding the establishment of a concert pitch.’’ Similar provisions were 
included in Article 234 of the Treaty of Peace of St. Germain with Austria 
in 1919, and in Article 217 of the Treaty of Peace of Trianon with Hungary 
in 1920.4 

After the Peace Treaties, however, due to the progressive development 
in laboratory technique and the manufacture of musical instruments, 
a move was made to further increase the number of vibrations from 435 to 
440 eps. This change gained wide recognition in the United States and 
was adopted as the standard pitch by the Musical Industries Chamber of 
Commerce in 1925, and by the American Standards Association in 1936, thus 
acquiring the status of an industrial standard. 

The change also took effect in Europe, and under the auspices of the 
International Standards Association, an international conference was held 
in London in May, 1939, in order to accord international recognition to 
A = 440 eps as the new pitch.’ The governments of France, Germany, 
Great Britain, Holland and Italy were represented, while the governments 
of the United States and Switzerland sent official messages. Six of the seven 


8De Martens, Nouveau Recueil Général de Traités 3rd Ser., Vol. XI (1922), p. 245. 

4 For texts, see De Martens, op. cit., 3rd Ser., Vol. XI (1922), pp. 323, 691; and Vol. 
XIT (1924), p. 423. 

5 The Annual Register (London, 1939, New Series), Pt. II, p. 383. 
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countries represented independently proposed the adoption of A = 440 eps 
as the standard musical pitch, and this was unanimously accepted by the 
conference. 

The advent of the second World War temporarily jeopardized the 
chance of a wider international acceptance of this standard pitch by use, 
and today many European countries still adhere to the older standard pitch 
of A = 435 eps. <A further minor complexity is that in the United States 
the standard pitch A = 440 eps is the minimum in use, since, for example, 
the Boston Symphony Orchestra, probably the highest-pitched orchestra in 
the world, is tuned to a pitch of A = 444 eps. 

This, then, is the nature of the present international musical divergence: 
Should A vibrate 435 or 440 cycles per second? There is much hope 
inspired by the experience of past international agreement and practice on 
the matter that the time is not far distant when UNESCO or a third inter- 
national conference will settle what is, at least culturally, a vexed question. 


JERRY L. WEINSTEIN 
Harvard Law School 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


The members of the American Society of International Law will be 
interested to know of the recent establishment of the American Journal of 
Comparative Law, which is to provide for the fields of comparative, foreign, 
and private international law, thus complementing the AMERICAN JOURNAL 
OF INTERNATIONAL Law. As a national organ, it is designed primarily to 
serve the expanding interest in the United States in what may be described 
as private international law, understood in a broad sense as including the 
more significant developments in the domestic laws of other countries. As 
such the new Journal corresponds to a number of distinguished legal 
periodicals in foreign countries, which have for a number of years attested 
to the value of comparative law. Notable among these are the Bulletin de 
la Société de Législation Comparée, which was instituted in France in 1869 
and in 1949 merged with the Revue Internationale de Droit Comparé; and 
the British Journal of Comparative Legislation and International Law, 
which was founded by the Society of Comparative Legislation in 1895 and 
has just been combined with the International Law Quarterly as The 
Comparative and International Law Quarterly. In the 1920’s, a number 
of important comparative law journals were founded in other European 
countries, the Annuario di Dritto Comparato e di Studi Legislativi, estab- 
lished in Rome in 1927, and the Zeitschrift fiir auslindisches und inter- 
nationales Privatrecht, issued by the Berlin Institut fiir auslandisches und 
internationales Privatrecht since 1927, being outstanding. In a number 
of Latin-American countries, there are similar publications, devoted more 
or less exclusively to comparative legal materials; thus in Mexico, the 
Revista de la Escuela Nacional de Jurisprudencia, inaugurated in 1939, and 
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the Boletin del Instituto de Derecho Comparado de México in 1948, ex- 
emplify the extensive attention devoted to comparative legal studies in 
Central and South America. It is hoped that the new Journal may soon 
find a place in this eminent company. 

Among other things, the appearance of the American Journal of Compara- 
tive Law is of interest in connection with the recent establishment of the 
International Committee of Comparative Law by UNESCO as a part of 
the plans under consideration for the establishment of international centers 
or institutes of social science. In March, 1949, the International Committee 
sponsored a conference of experts, on whose recommendations affiliated 
national committees are being organized in a number of countries to co- 
ordinate the activities relating to foreign and comparative law in these 
countries. The national committee designated for the United States is the 
American Foreign Law Association, which has been enlarged on a national 
basis to include interested legal scholars as well as practitioners throughout 
the country. Contemporaneously and with the active support of the Amer- 
ican Foreign Law Association, the new Journal has been created as an 
independent, national periodical in the field, incidentally taking over the 
annual Bulletin of the Association. In this manner, an effective basis to 
collaborate with the International Committee has been created. 

For a variety of reasons, the arrangements under which the new Journal 
has been launched differ in essential respects from those under which the 
AMERICAN JOURNAL OF INTERNATIONAL LAW has been conducted. On 
September 17, 1951, some twenty representatives of the law schools that 
have taken the lead in comparative legal studies met in New York to 
organize the American Association for the Comparative Study of Law, Inc. 
The primary purpose oz this Association, incorporated under the laws of 
New York, is to establish and maintain the Journal; as a non-profit corpora- 
tion, it is qualified to receive gifts not only to support the Journal but also 
to provide for the special needs of comparative legal research. As declared 
in the Certificate of Incorporation, the purposes of the Association are 


to promote the comparative study of law and the understanding of 
foreign legal systems; to establish, maintain, and publish a compara- 
tive law journal; and to provide for research and the publication of 
writings, books, papers and pamphlets, relating to comparative, foreign, 
or private international law. 


The principal class of members of the Association includes the leading law 
schools of the United States, in addition to the American Foreign Law As- 
sociation, which, as above noted, has been extended so as to form a national 
association of the members of the Bar especially interested in international 
practice. As of the present time, the schools that have joined as sponsor 
members, following a rough geographical distribution, are: the Harvard 
Law School, Yale University Law School, Parker School of Columbia Uni- 
versity, New York University Law School, Georgetown University Law 
School, University of Miami School of Law, Louisiana State University 
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School of Law, University of Chicago Law School, University of Indiana 
Law School, and the University of Michigan Law School (at which the 
editorial offices are to be located). Each of the sponsoring institutions is 
a party to a formal agreement with the Association, prescribing the terms 
under which the Journal is to be prepared and published, and is represented 
by a member on the Board of Editors who are to direct the Journal. In 
addition to the institutions above named, the Colleges of Law of the Univer- 
sity of Puerto Rico, the University of Utah, and Loyola University (New 
Orleans), have indicated special interest in the project; moreover, certain 
other schools are studying the possibility of participation. 

Although the primary responsibility for, and control of, the Journal 
is vested in the sponsoring law schools and the American Foreign Law As- 
sociation as institutional members, the articles of the Association provide 
for sustaining, subscribing, and corresponding memberships. Through 
these memberships, individuals who desire to support the purposes of the 
Association, in subscribing to the Journal, may also contribute materially 
to the development in the United States of this important area of legal 
study. 

Following the effective establishment of the Association, the first meeting 
of the Board of Editors was held in Ann Arbor on November 25, 1951, on 
the invitation of the University of Michigan Law School. Although certain 
incidental features will for a time be experimental, plans have been ap- 
proved to start the Journal upon a basis which, it is believed, will command 
the co-operative participation not only of the schools actively represented 
on the Board, but also of other institutions and individuals interested in 
comparative and private international law. 

The American Journal of Comparative Law will appear quarterly and 
inelude in each issue leading articles by recognized specialists, which will 
be directed to the following objects: First, to survey trends in the laws of 
other countries that are of distinctive moment from a comparative or inter- 
national point of view; second, to provide expert analysis of the principal 
institutions of public and private law, the understanding of which is essen- 
tial whether from the viewpoint of comparative legal education or in dealing 
with problems involving foreign law; third, to draw attention to the legal 
aspects of problems that arise in connection with the foreign commerce of 
the United States and are of special national interest ; and, fourth, to direct 
attention to developments that deserve attention from the viewpoint of 
comparative law in the related areas of legal education, legal theory, 
sociology of law, legal history, and other disciplines. 

In addition to full-dress articles, the Journal will include a section of 
concise notes and comments furnishing current information concerning 
outstanding phenomena in the legislation, the judicial decisions, and the 
legal ‘‘doctrine’’ of other countries. This will be supplemented by a digest 
of cases decided in the United States and elsewhere that involve the ap- 
plication of foreign laws or present conflicts of laws of an international, as 
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distinguished from a federal, character. A third, and in certain respects 
a significant, part of the Journal will be devoted to a survey of foreign legal 
literature. This is to include reviews by qualified experts of contemporary 
legal publications appearing abroad, which deserve special attention. 
Other works will be suitably noticed or listed, and it is contemplated that 
from time to time appropriate accounts may be made of the outstanding 
periodical literature, which, among other things, forms a valuable index 
to noteworthy legal events occurring outside the United States. An addi- 
tional feature of the Journal will be a bulletin in which the numerous 
international conferences and congresses devoted to topics of general com- 
parative interest, will be announced and reported. In effect, this section 
of the Journal will continue the annual Bulletin of the American Foreign 
Law Association and as such also carry news items of concern to members 
of the Association. 

It is planned to issue the first number of the new Journal in the near 
future. Meanwhile, the suggestions and inquiries (as well as the sub- 
scriptions—$5.00 per annum) of those who are interested in comparative 
or international law, or more generally in foreign relations or foreign com- 
merce, are invited by the Board of Editors. Communications may be 
addressed to the Editor-in-Chief, Professor Hessel E. Yntema, University 
of Michigan Law School, Ann Arbor, Michigan.* 

HeEssEL E. YNTEMA 
Research Professor of Comparative Law, 
University of Michigan Law School 


23rd SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 
The 1952 session of the Hague Academy of International Law will be 
held for four weeks this summer, beginning on July 14. The course will 
consist of three lecture periods in the mornings from Monday to Friday 
of each week and one or two seminars on some afternoons. The lectures are 
delivered in either English or French. 


* At the organization meeting of the American Association for the Comparative Study 
of Law, Inc., in New York, the following officers were elected: President, Phanor J. 
Eder (also Chairman, ez officio, of the Board of Editors of the Journal) ; Vice President, 
Professor Hessel E. Yntema, University of Michigan Law School; Secretary, Alexis C. 
Coudert, Acting Director of the Parker School of Columbia University; Treasurer, As- 
sociate Dean David F. Cavers, Harvard Law School. 

The Board of Editors of the Journal, as thus far designated by the participating in- 
stitutions, includes Professors Joseph Dainow (Louisiana State University), Walter J. 
Derenberg (New York University), Jerome Hall (University of Indiana), John N. 
Hazard (Columbia University), Heinrich Kronstein (Georgetown University), Myres %. 
McDougal (Yale University), Arthur T. von Mehren (Harvard University), Kurt 
Nadelmann (American Foreign Law Association), Max Rheinstein (University of 
Chicago), David S. Stern (University of Miami), and Hessel E. Yntema (University of 
Michigan). At the recent meeting of the Board of Editors in Ann Arbor, Professor 
Yntema was elected Editor-in-Chief and Professor Rheinstein, Secretary of the Board. 
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Public international law will be the chief subject of the lectures, but some 
attention will also be given to private international law and to international 
organization. The tentative program for the 1952 session includes a general 
course of ten lectures on international public law by Professor Paul Gug- 
genheim of the Graduate Institute of International Studies, Geneva. Lec- 
tures will also be given on the following subjects: Human Rights and 
Spain in the 17th Century, by Professor Alejandro Herrero y Rubio of the 
University of Valladolid; The Basis of the Coercive Character of Interna- 
tional Law, by Professor Rolando Quadri of the universities of Pisa and 
Alexandria; The Place of Neutrality in the Modern System of Inter- 
national Law, by Titus Komarnicki, former Minister Plenipotentiary ; 
The Use of Force in Modern International Law, by Professor C. H. M. 
Waldock of All Souls College, Oxford; Questions of Public International 
Law and Air Law, by D. Goeduis, Civil Air Attaché, Netherlands Embassy, 
London, and Professor Extraordinary at Leyden University ; Private Inter- 
national Law of the American States, by Professor Haroldo Valladao of the 
University of Rio de Janeiro; and The Industrial Use of International 
Rivers, by Professor G. Sauser-Hall of the universities of Neuchatel and 
Geneva. 

Under the general heading of ‘‘ International Organization’’ lectures will 
be given on the following subjects: Juridical Problems arising from the 
Supra-national Organization in Europe, by Senator Fernand Dehousse, 
Professor at the University of Liége; The European Coal and Steel Com- 
munity, by Professor Max S¢grensen of Aarhus University; Regional Agree- 
ments in the United Nations Charter, by Mr. H. Saba, Legal Adviser of 
UNESCO; The Admission of New States to U.N.O. Membership, by Pro- 
fessor Nathan Feinberg of the Hebrew University at Jerusalem; Sanctions 
and the U.N.O., by Professor Louis Cavaré, of the Law Faculty of Rennes; 
and International Tendencies of Modern Constitutions (Texts and Prae- 
tice), by Professor Paul De Visscher of Louvain University. 

A series of five lectures is to be given by an American professor, whose 
name and lecture subject have not yet been announced. 

The courses are offered to those who already have some background in 
international law and wish to supplement their knowledge. Admission to 
the courses is subject to approval by the Managing Board of the Academy 
upon presentation of an application containing the required information 
regarding education, specialization, languages spoken, and other qualifica- 
tions. The Managing Board has announced that because of the steadily 
increasing number of applications for admission to the sessions, it is 
obliged to refuse admission to persons who do not appear to be qualified to 
benefit from the courses. Application forms and further information may 
be obtained from the Secretariat of the Academy, Room 50, The Peace 
Palace, The Hague. 

K. H. F. 


JUDICIAL DECISIONS 


By W. BisHop, JR. 
Of the Board of Editors 


FISHERIES CASE (UNITED Kinapom v. Norway).? I.C.J. Reports, 1951, 
p. 116. 
International Court of Justice,? Judgment of December 18, 1951. 


Validity in international law of Royal Norwegian Decree of 1935 de- 
limiting Norwegian fisheries zone.—Fisheries zone; territorial sea.—Special 
characteristics of Norwegian coast; ‘‘skergaard.’’—Base-line for measur- 
ing breadth of territorial sea; low-water mark.—Outer coast line of ‘‘ skjer- 
gaard.’’—Internal waters; territorial waters——Tracé paralléle method; 
envelopes of arcs of circles method; straight base-lines method.—Length of 
straight base-lines; 10-mile rule for bays; historic waters.—Straits; 
Indreleia.—International interest in delimitation of maritime areas.— 
General criteria for such delimitation; general direction of the coast; 
relationship between sea areas and land formations.—Norwegian system 
of delimitation regarded as adaptation of general international law.— 
Consistency in application of this system.—Absence of opposition or 
reservations by foreign States——Notoriety—Conformity of base-lines 
adopted by 1935 Decree with principles of international law applicable 
to delimitation of the territorial sea.* 


On September 28th, 1949, the Government of the United Kingdom of 
Great Britain and Northern Ireland filed in the Registry an Application 
instituting proceedings before the Court against the Kingdom of Norway, 
the subject of the proceedings being the validity or otherwise, under 
international law, of the lines of delimitation of the Norwegian fisheries 
zone laid down by the Royal Decree of July 12th, 1935, as amended by a 
Decree of December 10th, 1937, for that part of Norway which is situated 
northward of 66° 28.8’ (or 66° 28’ 48”) N. latitude. The Application 
refers to the Declarations by which the United Kingdom and Norway 
have accepted the compulsory jurisdiction of the Court in accordance with 
Article 36, paragraph 2, of the Statute. 

This Application asked the Court 


1 Excerpted text of opinion. 

2 Pres. Basdevant; Vice-Pres. Guerrero; Judges Alvarez, Hackworth, Winiarski, Zoritié, 
DeVisscher, McNair, Klaestad, Badawi Pasha, Read, Hsu Mo. 

3 Caption by the Court. 
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“*(a) to declare the principles of international law to be applied 
in defining the base-lines, by reference to which the Norwegian 
Government is entitled to delimit a fisheries zone, extending to sea- 
ward 4 sea miles from those lines and exclusively reserved for its 
own nationals, and to define the said base-lines in so far as it ap- 
pears necessary, in the light of the arguments of the Parties, in 
order to avoid further legal differences between them; 

(b) to award damages to the Government of the United Kingdom 
in respect of all interferences .by the Norwegian authorities with 
British fishing vessels outside the zone which, in accordance with the 
Court’s decision under (a), the Norwegian Government is entitled 
to reserve for its nationals.’’ 


At the end of his argument, the Agent of the United Kingdom Govern- 


ment presented the following submissions : 


“‘The United Kingdom submits that the Court should decide that 
the maritime limits which Norway is entitled to enforce as against the 
United Kingdom should be drawn in accordance with the following 
principles: 

(1) That Norway is entitled to a belt of territorial waters of fixed 
breadth—the breadth cannot, as a maximum, exceed 4 sea miles. 

(2) That, in consequence, the outer limit of Norway’s territorial 
waters must never be more than 4 sea miles from some point on the 
base-line. 

(3) That, subject to (4), (9) and (10) below, the baseline must be 
low-water mark on permanently dry land (which is part of Norwegian 
territory) or the proper closing line (see (7) below) of Norwegian 
internal waters. 

(4) That, where there is a low-tide elevation situated within 4 sea 
miles of permanently dry land, or of the proper closing line of 
Norwegian internal waters, the outer limit of territorial waters may 
be 4 sea miles from the outer edge (at low tide) of this low-tide 
elevation. In no other case may a low-tide elevation be taken into 
account. 

(5) That Norway is entitled to claim as Norwegian internal waters, 
on historic grounds, all fjords and sunds which fall within the con- 
ception of a bay as defined in international law, whether the proper 
entrance to the indentation is more or less than 10 sea miles wide. 

(6) That the definition of a bay in international law is a well- 
marked indentation, whose penetration inland is in such proportion to 
the width of its mouth as to constitute the indentation more than a 
mere curvature of the coast. 

(7) That, where an area of water is a bay, the principle which 
determines where the closing line should be drawn, is that the closing 
line should be drawn between the natural geographical entrance points 
where the indentation ceases to have the configuration of a bay. 

(8) That a legal strait is any geographical strait which connects 
two portions of the high seas. 

(9) That Norway is entitled to claim as Norwegian territorial 
waters, on historic grounds, all the waters of the fjords and sunds 
which have the character of a legal strait. Where the maritime belts, 
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drawn from each shore, overlap at each end of the strait, the limit 
of territorial waters is formed by the outer rims of these two maritime 
belts. Where, however, the maritime belts so drawn do not overlap, 
the limit follows the outer rims of each of these two maritime belts, 
until they intersect with the straight line, joining the natural en- 
trance points of the strait, after which intersection the limit follows 
that straight line. 

(10) That, in the case of the Vestfjord, the outer limit of Nor- 
wegian territorial waters, at the south-westerly end of the fjord, is 
the pecked green line shown on Charts Nos. 8 and 9 of Annex 35 of 
the Reply. 

(11) That Norway, by reason of her historic title to fjords and 
sunds, is entitled to claim, either as territorial or as internal waters, 
the areas of water lying between the island fringe and the mainland 
of Norway. In order to determine what areas must be deemed to 
lie between the islands and the mainland, and whether these areas 
are territorial or internal waters, recourse must be had to Nos. (6) and 
(8) above, being the definitions of a bay and of a legal strait. 

(12) That Norway is not entitled, as against the United Kingdom, 
to enforce any claim to waters not covered by the preceding principles. 
As between Norway and the United Kingdom, waters off the coast of 
Norway north of parallel 66° 28.8’ N., which are not Norwegian by 
virtue of the above-mentioned principles, are high seas. 

(13) That Norway is under an international obligation to pay 
to the United Kingdom compensation in respect of all the arrests 
since 16th September, 1948, of British fishing vessels in waters, which 
are high seas by virtue of the application of the preceding principles.’’ 


Later, the Agent of the United Kingdom Government presented the 
following Conclusions, at the end of his oral reply: 


‘‘The United Kingdom submits that the Court should decide that 
the maritime limits which Norway is entitled to enforce as against 
the United Kingdom should be drawn in accordance with the fol- 
lowing principles: 


(1) That Norway is entitled to a belt of territorial waters of fixed 
breadth—the breadth cannot, as a maximum, exceed 4 sea miles. 

(2) That, in consequence, the outer limit of Norway’s territorial 
waters must never be more than 4 sea miles from some point on the 
base-line. 

(3) That, subject to Nos. (4), (9) and (10) below, the base-line 
must be low-water mark on permanently dry land (which is part of 
Norwegian territory) or the proper closing line (see No. (7) below) of 
Norwegian internal waters. 

(4) That, where there is a low-tide elevation situated within 4 
sea miles of permanently dry land, or of the proper closing line of 
Norwegian internal waters, the outer limit of Norwegian territorial 
waters may be 4 sea miles from the outer edge (at low tide) of this 
low-tide elevation. In no other case may a low-tide elevation be 
taken into account. 

(5) That Norway is entitled to claim as Norwegian internal waters, 
on historic grounds, all fjords and sunds which fall within the con- 
ception of a bay as defined in international law (see No. (6) below), 
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whether the proper closing line of the indentation is more or less than 
10 sea miles long. 

(6) That the definition of a bay in international law is a well- 
marked indentation, whose penetration inland is in such proportion 
to the width of its mouth as to constitute the indentation more than 
a mere curvature of the coast. 

(7) That, where an area of water is a bay, the principle which 
determines where the closing line should be drawn, is that the closing 
line should be drawn between the natural geographical entrance points 
where the indentation ceases to have the configuration of a bay. 

(8) That a legal strait is any geographical strait which connects two 
portions of the high seas. 

(9) (a) That Norway is entitled to claim as Norwegian territorial 
waters, on historic grounds, all the waters of the fjords and sunds 
which have the character of legal straits. 

(b) Where the maritime belts drawn from each shore overlap at 
each end of the strait, the limit of territorial waters is formed by 
the outer rims of these two maritime belts. Where, however, the 
maritime belts so drawn do not overlap, the limit follows the outer 
rims of each of these two maritime belts, until they intersect with the 
straight line, joining the natural entrance points of the strait, after 
which intersection the limit follows that straight line. 

(10) That, in the case of the Vestfjord, the outer limit of Nor- 
wegian territorial waters, at the south-westerly end of the fjord, is the 
pecked green line shown on Charts Nos. 8 and 9 of Annex 35 of the 
Reply. 

(11) That Norway, by reason of her historic title to fjords and 
sunds (see Nos. (5) and (9) (a) above), is entitled to claim, either 
as internal or as territorial waters, the areas of water lying between 
the island fringe and the mainland of Norway. In order to deter- 
mine what areas must be deemed to lie between the island fringe and 
the mainland, and whether these areas are internal or territorial waters, 
the principles of Nos. (6), (7), (8) and (9) (b) must be applied to 
indentations in the island fringe and to indentations between the 
island fringe and the mainland—those areas which lie in indentations 
having the character of bays, and within the proper closing lines 
thereof, being deemed to be internal waters; and those areas which 
lie in indentations having the character of legal straits, and within 
the proper limits thereof, being deemed to be territorial waters. 

(12) That Norway is not entitled, as against the United Kingdom, 
to enforce any claims to waters not covered by the preceding principles. 
As between Norway and the United Kingdom, waters off the coast 
of Norway north of parallel 66° 28.8’ N., which are not Norwegian by 
virtue of the above-mentioned principles, are high seas. 

(13) That the Norwegian Royal Decree of 12th July, 1935, is not 
enforceable against the United Kingdom to the extent that it claims 
as Norwegian waters (internal or territorial waters) areas of water not 
covered by Nos. (1)-—(11). 

(14) That Norway is under an international obligation to pay to 
the United Kingdom compensation in respect of all the arrests since 
16th September, 1948, of British fishing vessels in waters which are 
high seas by virtue of the application of the preceding principles. 
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Alternatively to Nos. (1) to (13) (if the Court should decide to 
determine by its judgment the exact limits of the territorial waters 
which Norway is entitled to enforce against the United Kingdom), 
that Norway is not entitled as against the United Kingdom to claim 
as Norwegian waters any areas of water off the Norwegian coasts 
north of parallel 66° 28.8’ N. which are outside the pecked green line 
drawn on the charts which form Annex 35 of the Reply. 

Alternatively to Nos. (8) to (11) (if the Court should hold that 
the waters of the Indreleia are Norwegian internal waters), the fol- 
lowing are substituted for Nos. (8) to (11): 

I. That, in the case of the Vestfjord, the outer limit of Norwegian 
territorial waters at the south-westerly end of the fjord is a line 
drawn 4 sea miles seawards of a line joining the Skomver lighthouse at 
Rost to Kalsholmen lighthouse in Tennholmerne until the intersection 
of the former line with the ares of circles in the pecked green line 
shown on Charts 8 and 9 of Annex 35 of the Reply. 

II. That Norway, by reason of her historic title to fjords and 
sunds, is entitled to claim as internal waters the areas of water lying 
between the island fringe and the mainland of Norway. In order to 
determine what areas must be deemed to lie between the island fringe 
and the mainland, the principles of Nos. (6) and (7) above must be 
applied to the indentations in the island fringe and to the indentations 
between the island fringe and the mainland—those areas which lie in 
indentations having the character of bays, and within the proper 
closing lines thereof, being deemed to lie between the island fringe 
and the mainland.’’ 


At the end of his argument, the Norwegian Agent presented, on behalf 
of his government, the following submissions, which he did not modify in 
his oral rejoinder: 


‘‘Having regard to the fact that the Norwegian Royal Decree of 
July 12th, 1935, is not inconsistent with the rules of international law 
binding upon Norway, and 

having regard to the fact that Norway possesses, in any event, an 
historic title to all the waters included within the limits laid down by 
that decree, 


May it please the Court, 
in one single judgment, 
rejecting all submissions to the contrary, 


to adjudge and declare that the delimitation of the fisheries zone 
fixed by the Norwegian Royal Decree of July 12th, 1935, is not con- 
trary to international law.’’ 


The facts which led the United Kingdom to bring the case before the 
Court are briefly as follows. 

The historical facts laid before the Court establish that as the result 
of complaints from the King of Denmark and of Norway, at the beginning 
of the seventeenth century, British fishermen refrained from fishing in 
Norwegian coastal waters for a long period, from 1616-1618 until 1906. 
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In 1906 a few British fishing vessels appeared off the coasts of Eastern 
Finnmark. From 1908 onwards they returned in greater numbers. 
These were trawlers equipped with improved and powerful gear. The 
local population became perturbed, and measures were taken by the Nor- 
wegian Government with a view to specifying the limits within which 
fishing was prohibited to foreigners. 

The first incident occurred in 1911 when a British trawler was seized 
and condemned for having violated these measures. Negotiations ensued 
between the two Governments. These were interrupted by the war in 
1914. From 1922 wards incidents recurred. Further conversations 
were initiated in 1924. In 1932, British trawlers, extending the range of 
their activities, appeared in the sectors off the Norwegian coast west of the 
North Cape, and the number of warnings and arrests increased. On July 
27th, 1933, the United Kingdom Government sent a memorandum to the 
Norwegian Government complaining that in delimiting the territorial sea 
the Norwegian authorities had made use of unjustifiable base-lines. On 
July 12th, 1935, a Norwegian Royal Decree was enacted delimiting the 
Norwegian fisheries zone north of 66° 28.8’ North latitude. 

The United Kingdom made urgent representations in Oslo in the course 
of which the question of referring the dispute to the Permanent Court of 
International Justice was raised. Pending the result of the negotiations, 
the Norwegian Government made it known that Norwegian fishery patrol 
vessels would deal leniently with foreign vessels fishing a certain distance 
within the fishing limits. In 1948, since no agreement had been reached, the 
Norwegian Government abandoned its lenient enforcement of the 1935 
Decree; incidents then became more and more frequent. A considerable 
number of British trawlers were arrested and condemned. It was then 
that the United Kingdom Government instituted the present proceedings. 

The Norwegian Royal Decree of July 12th, 1935, concerning the delimi- 
tation of the Norwegian fisheries zone sets out in the preamble the con- 
siderations on which its provisions are based. In this connection it refers 
to ‘‘well-established national titles of right,’’ ‘‘the geographical conditions 
prevailing on the Norwegian coasts,’’ ‘‘the safeguard of the vital in- 
terests of the inhabitants of the northernmost parts of the country’’; it 
further relies on the Royal Decrees of February 22nd, 1812, October 16th, 
1869, January 5th, 1881, and September 9th, 1889. 

The Decree provides that ‘‘lines of delimitation towards the high sea of 
the Norwegian fisheries zone as regards that part of Norway which is 
situated northward of 66° 28.8’ North latitude ... shall run parallel 
with straight base-lines drawn between fixed points on the mainland, on 
islands or rocks, starting from the final point of the boundary line of the 
Realm in the easternmost part of the Varangerfjord and going as far as 
Trena in the County of Nordland.’’ An appended schedule indicates 
the fixed points between which the base-lines are drawn. 
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The subject of the dispute is clearly indicated under point 8 of the Ap- 
plication instituting proceedings: ‘‘The subject of the dispute is the 
validity or otherwise under international law of the lines of delimitation 
of the Norwegian fisheries zone laid down by the Royal Decree of 1935 for 
that part of Norway which is situated northward of 66° 28.8’ North lati- 
tude.’’ And further on: ‘‘. . . the question at issue between the two 
Governments is whether the lines prescribed by the Royal Decree of 1935 
as the base-lines for the delimitation of the fisheries zone have or have not 
been drawn in accordance with the applicable rules of international law.”’ 

Although the Decree of July 12th, 1935, refers to the Norwegian fisheries 
zone and does not specifically mention the territoridf sea, there can be no 
doubt that the zone delimited by this Decree is none other than the sea 
area which Norway considers to be her territorial sea. That is how the 
Parties argued the question and that is the way in which they submitted 
it to the Court for decision. 

The Submissions presented by the Agent of the Norwegian Government 
correspond to the subject of the dispute as indicated in the Application. 

The propositions formulated by the Agent of the United Kingdom Gov- 
ernment at the end of his first speech and revised by him at the end of his 
oral reply under the heading of ‘‘Conclusions’’ are more complex in 
character and must be dealt with in detail. 

Points 1 and 2 of these ‘‘Conclusions’’ refer to the extent of Norway’s 
territorial sea. This question is not the subject of the present dispute. In 
fact, the 4-mile limit claimed by Norway was acknowledged by the United 
Kingdom in the course of the proceedings. 

Points 12 and 13 appear to be real Submissions which accord with the 
United Kingdom’s conception of international law as set out under points 
3 to 11. 

Points 3 to 11 appear to be a set of propositions which, in the form of 
definitions, principles or rules, purport to justify certain contentions and 
do not constitute a precise and direct statement of a claim. The subject 
of the dispute being quite concrete, the Court cannot entertain the sug- 
gestion made by the Agent of the United Kingdom Government at the 
sitting of October 1st, 1951, that the Court should deliver a Judgment 
which for the moment would confine itself to adjudicating on the defi- 
nitions, principles or rules stated, a suggestion which, moreover, was 
objected to by the Agent of the Norwegian Government at the sitting of 
October 5th, 1951. These are elements which might furnish reasons in 
support of the Judgment, but cannot constitute the decision. It further 
follows that even understood in this way, these elements may be taken into 
account only in so far as they would appear to be relevant for deciding the 
sole question in dispute, namely, the validity or otherwise under inter- 
national law of the lines of delimitation laid down by the 1935 Decree. 

Point 14, which seeks to secure a decision of principle concerning Nor- 
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way’s obligation to pay to the United Kingdom compensation in respect of 
all arrests since September 16th, 1948, of British fishing vessels in waters 
found to be high seas, need not be considered, since the Parties had agreed 
to leave this question to subsequent settlement if it should arise. 

The claim of the United Kingdom Government is founded on what it 
regards as the general international law applicable to the delimitation of 
the Norwegian fisheries zone. 

The Norwegian Government does not deny that there exist rules of 
international law to which this delimitation must conform. It contends 
that the propositions formulated by the United Kingdom Government in 
its ‘‘Conelusions’’ do not possess the character attributed to them by that 
Government. It further relies on its own system of delimitation which it 
asserts to be in every respect in conformity with the requirements of inter- 
national law. 

The Court will examine in turn these various aspects of the claim of the 
United Kingdom and of the defence of the Norwegian Government. 

The coastal zone concerned in the dispute is of considerable length. It 
lies north of latitude 66° 28.8’ N., that is to say, north of the Arctic Circle, 
and it includes the coast of the mainland of Norway and all the islands, 
islets, rocks and reefs, known by the name of the ‘‘skjergaard’’ (literally, 
rock rampart), together with all Norwegian internal and territorial waters. 
The coast of the mainland, which, without taking any account of fjords, 
bays and minor indentations, is over 1,500 kilometres in length, is of a 
very distinctive configuration. Very broken along its whole length, it 
constantly opens out into indentations, often penetrating for great dis- 
tances inland: the Porsangerfjord, for instance, penetrates 75 sea miles in- 
land. To the west, the land configuration stretches out into the sea: the 
large and small islands, mountainous in character, the islets, rocks and 
reefs, some always above water, others emerging only at low tide, are in 
truth but an extension of the Norwegian mainland. The number of insular 
formations, large and small, which make up the ‘‘skjergaard,’’ is estimated 
by the Norwegian Government to be one hundred and twenty thousand. 
From the southern extremity of the disputed area to the North Cape, the 
‘‘skjergaard’”’ lies along the whole of the coast of the mainland; east of 
the North Cape the ‘‘skjergaard’’ ends, but the coast line continues to be 
broken by large and deeply indented fjords. 

Within the ‘‘skjergaard,’’ almost every island has its large and its small 
bays; countless arms of the sea, straits, channels and mere waterways serve 
as a means of communication for the local population which inhabits the 
islands as it does the mainland. The coast of the mainland does not con- 
stitute, as it does in practically all other countries, a clear dividing line 
between land and sea. What matters, what really constitutes the Nor- 
wegian coast line, is the outer line of the ‘‘skjergaard.”’ 

The whole of this region is mountainous. The North Cape, a sheer rock 
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little more than 300 metres high, can be seen from a considerable distance ; 
there are other summits rising to over a thousand metres, so that the 
Norwegian coast, mainland and ‘‘skjergaard,’’ is visible from far off. 

Along the coast are situated comparatively shallow banks, veritable 
under-water terraces which constitute fishing grounds where fish are par- 
ticularly abundant; these grounds were known to Norwegian fishermen 
and exploited by them from time immemorial. Since these banks lay 
within the range of vision, the most desirable fishing grounds were always 
located and identified by means of the method of alignments (‘‘meds’’), at 
points where two lines drawn between points selected on the coast or an 
islands intersected. 

In these barren regions the inhabitants of the coastal zone derive their 
livelihood essentially from fishing. 

Such are the realities which must be borne in mind in appraising the 
validity of the United Kingdom contention that the limits of the Norwegian 
fisheries zone laid down in the 1935 Decree are contrary to international 
law. 

The Parties being in agreement on the figure of 4 miles for the breadth 
of the territorial sea, the problem which arises is from what base-line this 
breadth is to be reckoned. The Conclusions of the United Kingdom are 
explicit on this point: the base-line must be low-water mark on permanently 
dry land which is a part of Norwegian territory, or the proper closing line 
of Norwegian internal waters. 

The Court has no difficulty in finding that, for the purpose of measuring 
the breadth of the territorial sea, it is the low-water mark as opposed to the 
high-water mark, or the mean between the two tides, which has generally 
been adopted in the practice of States. This criterion is the most favour- 
able to the coastal State and clearly shows the character of territorial waters 
as appurtenant to the land territory. The Court notes that the Parties 
agree as to this criterion, but that they differ as to its application. 

The Parties also agree that in the case of a low-tide elevation (drying 
rock) the outer edge at low water of this low-tide elevation may be taken 
into account as a base-point for calculating the breadth of the territorial 
sea. The Conclusions of the United Kingdom Government add a condition 
which is not admitted by Norway, namely, that, in order to be taken into 
account, a drying rock must be situated within 4 miles of permanently dry 
land. However, the Court does not consider it necessary to deal with 
this question, inasmuch as Norway has succeeded in proving, after both 
Parties had given their interpretation of the charts, that in fact none of the 
drying rocks used by her as base points is more than 4 miles from per- 
manently dry land. 

The Court finds itself obliged to decide whether the relevant low-water 
mark is that of the mainland or of the ‘‘skjergaard.’’ Since the main- 


land is bordered in its western sector by the ‘‘skjergaard,’’ which consti- 
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tutes a whole with the mainland, it is the outer line of the ‘‘skjergaard’’ 
which must be taken into account in delimiting the belt of Norwegian 
territorial waters. This solution is dictated by geographic realities. 

Three methods have been contemplated to effect the application of the low- 
water mark rule. The simplest would appear to be the method of the 
tracé paralléle, which consists of drawing the outer limit of the belt of 
territorial waters by following the coast in all its sinuosities. This method 
may be applied without difficulty to an ordinary coast, which is not too 
broken. Where a coast is deeply indented and cut into, as is that of East- 
ern Finnmark, or where it is bordered by an archipelago such as the 
‘‘skjergaard’’ along the western sector of the coast here in question, the 
base-line becomes independent of the low-water mark, and can only be 
determined by means of a geometric construction., In such circumstances 
the line of the low-water mark can no longer be put forward as a rule 
requiring the coast line to be followed in all its sinuosities; nor can one 
speak of exceptions when contemplating so rugged a coast in detail. Such 
a coast, viewed as a whole, calls for the application of a different method. 
Nor ean one characterize as exceptions to the rule the very many derogations 
which would be necessitated by such a rugged coast. The rule would 
disappear under the exceptions. 

It is true that the experts of the Second Sub-Committee of the Second 
Committee of the 1930 Conference for the codification of international law 
formulated the low-water mark rule somewhat strictly (‘‘following all the 
sinuosities of the coast’’). But they were at the same time obliged to admit 
many exceptions relating to bays, islands near the coast, groups of islands. 
In the present case this method of the tracé paralléle, which was invoked 
against Norway in the Memorial was abandoned in the written Reply, and 
later in the oral argument of the Agent of the United Kingdom Government. 
Consequently, it is no longer relevant to the case. ‘‘On the other hand,’’ 
it is said in the Reply, ‘‘the courbe tangente—or, in English, ‘envelopes of 
ares of circles’—method is the method which the United Kingdom considers 
to be the correct one.’”’ 

The ares of circles method, which is constantly used for determining the 
position of a point or object at sea, is a new technique in so far as it is a 
method for delimiting the territorial sea. This technique was proposed 
by the United States delegation at the 1930 Conference for the codification 
of international law. Its purpose is to secure the application of the 
principle that the belt of territorial waters must follow the line of the coast. 
It is not obligatory by law, as was admitted by Counsel for the United 
Kingdom Government in his oral reply. In these circumstances, and al- 
though certain of the Conclusions of the United Kingdom are founded on 
the applicaton of the ares of circles method, the Court considers that it 
need not deal with these Conclusions in so far as they are based upon this 
method. 
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The principle that the belt of territorial waters must follow the general 
direction of the coast makes it possible to fix certain criteria valid for any 
delimitation of the territorial sea; these criteria will be elucidated later. 
The Court will confine itself at this stage to noting that, in order to apply 
this principle, several States have deemed it necessary to follow the straight 
base-lines method and that they have not encountered objections of prin- 
ciple by other States. This method consists of selecting appropriate points 
on the low-water mark and drawing straight lines between them. This has 
been done, not only in the case of well-defined bays, but also in cases of 
minor curvatures of the coast line where it was solely a question of giving 
a simpler form to the belt of territorial waters. 

It has been contended, on behalf of the United Kingdom, that Norway 
may draw straight lines only across bays. The Court is unable to share 
this view. If the belt of territorial waters must follow the outer line of 
the ‘‘skergaard,’’ and if the method of straight base-lines must be admitted 
in certain cases, there is no valid reason to draw them only across bays, 
as in Eastern Finnmark, and not also to draw them between islands, islets 
and rocks, across the sea areas separating them, even when such areas do 
not fall within the conception of a bay. It is sufficient that they should 
be situated between the island formations of the ‘‘skergaard,’’ inter 
fauces terrarum. 

The United Kingdom Government concedes that straight lines, regardless 
of their length, may be used only subject to the conditions set out in point 
5 of its Conclusions, as follows: 

‘‘Norway is entitled to claim as Norwegian internal waters, on his- 
toric grounds, all fjords and sunds which fall within the conception of 
a bay as defined in international law (see No. (6) below), whether the 
proper closing line of the indentation is more or less than 10 sea miles 
long.’’ 

A preliminary remark must be made in respect of this point. 

In the opinion of the United Kingdom Government, Norway is entitled, 
on historic grounds, to claim as internal waters all fjords and sunds which 
have the character of a bay. She is also entitled on historic grounds to 
claim as Norwegian territorial waters all the waters of the fjords and sunds 
which have the character of legal straits (Conclusions, point 9), and, either 
as internal or as territorial waters, the areas of water lying between the 
island fringe and the mainland (point 11 and second alternative Con- 
elusion IT). 

By ‘‘historic waters’’ are usually meant waters which are treated as 
internal waters but which would not have that character were it not for 
the existence of an historic title. The United Kingdom Government refers 
to the notion of historic titles both in respect of territorial waters and 
internal waters, considering such titles, in both cases, as derogations from 
general international law. In its opinion Norway can justify the claim 
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that these waters are territorial or internal on the ground that she has 
exercised the necessary jurisdiction over them for a long period without op- 
position from other States, a kind of possessio longi temporis, with the re- 
sult that her jurisdiction over these waters must now be recognized, although 
it constitutes a derogation from the rules in force. Norwegian sovereignty 
over these waters would constitute an exception, historic titles justifying 
situations which would otherwise be in conflict with international law. 

As has been said, the United Kingdom Government concedes that Nor- 
way is entitled to claim as internal waters all the waters of fjords and sunds 
which fall within the conception of a bay as defined in international law, 
whether the closing line of the indentation is more or less than ten sea 
miles long. But the United Kingdom Government concedes this only on 
the basis of historic title; it must therefore be taken that that Government 
has not abandoned its contention that the ten-mile rule is to be regarded as 
a rule of international law. 

In these circumstances the Court deems it necessary to point out that 
although the ten-mile rule has been adopted by certain States both in their 
national law and in their treaties and conventions, and although certain 
arbitral decisions have applied it as between these States, other States have 
adopted a different limit. Consequently, the ten-mile rule has not acquired 
the authority of a general rule of international law. 

In any event the ten-mile rule would appear to be inapplicable as against 
Norway inasmuch as she has always opposed any attempt to apply it to the 
Norwegian coast. 

The Court now comes to the question of the length of the base-lines drawn 
across the waters lying between the various formations of the ‘‘skjer- 
gaard.’’ Basing itself on the analogy with the alleged general rule of 
ten miles relating to bays, the United Kingdom Government still maintains 
on this point that the length of straight lines must not exceed ten miles. 

In this connection, the practice of States does not justify the formulation 
of any general rule of law. The attempts that have been made to subject 
groups of islands or coastal archipelagoes to conditions analogous to the 
limitations concerning bays (distance between the islands not exceeding 
twice the breadth of the territorial waters, or ten or twelve sea miles), 
have not got beyond the stage of proposals. 

Furthermore, apart from any question of limiting the lines to ten miles, 
it may be that several lines can be envisaged. In such cases the coastal 
State would seem to be in the best position to appraise the local conditions 
dictating the selection. 

Consequently, the Court is unable to share the view of the United King- 
dom Government, that ‘‘Norway, in the matter of base-lines, now claims 
recognition of an exceptional system.’’ As will be shown later, all that 
the Court can see therein is the application of general international law to a 
specific case. 
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The Conclusions of the United Kingdom, points 5 and 9 to 11, refer 
to waters situated between the base-lines and the Norwegian mainland. 
The Court is asked to hold that on historic grounds these waters belong to 
Norway, but that they are divided into two categories: territorial and in- 
ternal waters, in accordance with two criteria which the Conclusions re- 
gard as well founded in international law, the waters falling within the 
conception of a bay being deemed to be internal waters, and those having 
the character of legal straits being deemed to be territorial waters. 

As has been conceded by the United Kingdom, the ‘‘skjergaard’’ con- 
stitutes a whole with the Norwegian mainland; the waters between the 
base-lines of the belt of territorial waters and the mainland are internal 
waters. However, according to the argument of the United Kingdom a 
portion of these waters constitutes territorial waters. These are inter alia 
the waters followed by the navigational route known as the Indreleia. It is 
contended that since these waters have this character, certain consequences 
arise with regard to the determination of the territorial waters at the end 
of this water-way considered as a maritime strait. 

The Court is bound to observe that the Indreleia is not a strait at all, but 
rather a navigational route prepared as such by means of artificial aids to 
navigation provided by Norway. In these circumstances the Court is un- 
able to accept the view that the Indreleia, for the purposes of the present 
ease, has a status different from that of the other waters included in the 
‘<skjergaard.”’ 

Thus the Court, confining itself for the moment to the Conclusions of 
the United Kingdom, finds that the Norwegian Government in fixing the 
base-lines for the delimitation of the Norwegian fisheries zone by the 1935 
Decree has not violated international law. 

It does not at all follow that, in the absence of rules having the technically 
precise character alleged by the United Kingdom Government, the de- 
limitation undertaken by the Norwegian Government in 1935 is not subject 
to certain principles which make it possible to judge as to its validity under 
international law. The delimitation of sea areas has always an international 
aspect; it cannot be dependent merely upon the will of the coastal State 
as expressed in its municipal law. Although it is true that the act of 
delimitation is necessarily a unilateral act, because only the coastal State 
is competent to undertake it, the validity of the delimitation with regard to 
other States depends upon international law. 

In this connection, certain basic considerations inherent in the nature of 
the territorial sea, bring to light certain criteria which, though not entirely 
precise, can provide courts with an adequate basis for their decisions, which 
can be adapted to the diverse facts in question. 

Among these considerations, some reference must be made to the close 
dependence of the territorial sea upon the land domain. It is the land 
which confers upon the coastal State a right to the waters off its coasts. It 
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follows that while such a State must be allowed the latitude necessary in 
order to be able to adapt its delimitation to practical needs and local re- 
quirements, the drawing of base-lines must not depart to any appreciable 
extent from the general direction of the coast. 

Another fundamental consideration, of particular importance in this ease, 
is the more or less close relationship existing between certain sea areas and 
the land formations which divide or surround them. The real question 
raised in the choice of base-lines is in effect whether certain sea areas lying 
within these lines are sufficiently closely linked to the land domain to be 
subject to the regime of internal waters. This idea, which is at the basis 
of the determination of the rules relating to bays, should be liberally ap- 
plied in the ease of a coast, the geographical configuration of which is as 
unusual as that of Norway. 

Finally, there is one consideration not to be overlooked, the scope of 
which extends beyond purely geographical factors: that of certain economic 
interests peculiar to a region, the reality and importance of which are clearly 
evidenced by a long usage. 

Norway puts forward the 1935 Decree as the application of a traditional 
system of delimitation, a system which she claims to be in complete con- 
formity with international law. The Norwegian Government has referred 
in this connection to an historic title, the meaning of which was made clear 
by Counsel for Norway at the sitting on October 12th, 1951: ‘‘The Nor- 
wegian Government does not rely upon history to justify exceptional 
rights, to claim areas of sea which the general law would deny; it invokes 
history, together with other factors, to justify the way in which it applies 
the general law.’’ This conception of an historic title is in consonance 
with the Norwegian Government’s understanding of the general rules of 
international law. In its view, these rules of international law take into 
account the diversity of facts and, therefore, concede that the drawing of 
base-lines must be adapted to the special conditions obtaining in different 
regions. In its view, the system of delimitation applied in 1935, a system 
characterized by the use of straight lines, does not therefore infringe the 
general law; it is an adaptation rendered necessary by local conditions. 

The Court must ascertain precisely what this alleged system of delimita- 
tion consists of, what is its effect in law as against the United Kingdom, 
and whether it was applied by the 1935 Decree in a manner which con- 
formed to international law. 

It is common ground between the Parties that on the question of the 
existence of a Norwegian system, the Royal Decree of February 22nd, 1812, 
is of cardinal importance. This Decree is in the following terms: ‘‘We 
wish to lay down as a rule that, in all cases when there is a question of 
determining the limit of our territorial sovereignty at sea, that limit shall 
be reckoned at the distance of one ordinary sea league from the island or 
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islet farthest from the mainland, not covered by the sea; of which all 
proper authorities shall be informed by rescript.’’ 

This text does not clearly indicate how the base-lines between the islands 
or islets farthest from the mainland were to be drawn. In particular, it 
does not say in express terms that the lines must take the form of straight 
lines drawn between these points. But it may be noted that it was in this 
way that the 1812 Decree was invariably construed in Norway in the course 
of the 19th and 20th centuries. 

The Decree of October 16th, 1869, relating to the delimitation of Sunn- 
more, and the Statement of Reasons for this Decree, are particularly re- 
vealing as to the traditional Norwegian conception and the Norwegian con- 
struction of the Decree of 1812. It was by reference to the 1812 Decree, 
and specifically relying upon ‘‘the conception’’ adopted by that Decree, 
that the Ministry of the Interior justified the drawing of a straight line 26 
miles in length between the two outermost points of the ‘‘skjergaard.’’ 
The Decree of September 9th, 1889, relating to the delimitation of Romsdal 
and Nordmore, applied the same method, drawing four straight lines, re- 
spectively 14.7 miles, 7 miles, 23.6 miles and 11.6 miles in length. 

The 1812 Decree was similarly construed by the Territorial Waters 
Boundary Commission (Report of February 29th, 1912, pp. 48-49), as 
it was in the Memorandum of January 3rd, 1929, sent by the Norwegian 
Government to the Secretary-General of the League of Nations, in which 
it was said: ‘‘The direction laid down by this Decree should be interpreted 
in the sense that the starting-point for calculating the breadth of the terri- 
torial waters should be a line drawn along the ‘skjergaard’ between the 
furthest rocks and, where there is no ‘skjergaard,’ between the extreme 
points.’’ The judgment delivered by the Norwegian Supreme Court in 
1934, in the St. Just case, provided final authority for this interpretation. 
This conception accords with the geographical characteristics of the Nor- 
wegian coast and is not contrary to the principles of international law. 

It should, however, be pointed out that whereas the 1812 Decree desig- 
nated as base-points ‘‘the island or islet farthest from the mainland not 
covered by the sea,’’ Norwegian governmental practice subsequently in- 
terpreted this provision as meaning that the limit was to be reckoned from 
the outermost islands and islets ‘‘not continuously covered by the sea.’’ 

The 1812 Decree, although quite general in its terms, had as its immediate 
object the fixing of the limit applicable for the purposes of maritime neu- 
trality. However, as soon as the Norwegian Government found itself im- 
pelled by circumstances to delimit its fisheries zone, it regarded that Decree 
as laying down principles to be applied for purposes other than neutrality. 
The Statements of Reasons of October Ist, 1869, December 20th, 1880, and 
May 24th, 1889, are conclusive on this point. They also show that the de- 
limitation effected in 1869 and in 1889 constituted a reasoned application 
of a definite system applicable to the whole of the Norwegian coast line, 
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and was not merely legislation of local interest called for by any special 
requirements. The following passage from the Statement of Reasons of 
the 1869 Decree may in particular be referred to: ‘‘My Ministry assumes 
that the general rule mentioned above [namely, the four-mile rule], which 
is recognized by international law for the determination of the extent of a 
country’s territorial waters, must be applied here in such a way that the 
sea area inside a line drawn parallel to a straight line between the two 
outermost islands or rocks not covered by the sea, Svinéy to the south and 
Storholmen to the north, and one geographical league north-west of that 
straight line, should be considered Norwegian maritime territory’’ 

The 1869 Statement of Reasons brings out all the elements which go to 
make up what the Norwegian Government describes as its traditional sys- 
tem of delimitation: base-points provided by the islands or islets farthest 
from the mainland, the use of straight lines joining up these points, the 
lack of any maximum length for such lines. The judgment of the Nor- 
wegian Supreme Court in the St. Just case upheld this interpretation and 
added that the 1812 Decree had never been understood or applied ‘‘in 
such a way as to make the boundary follow the sinuosities of the coast or to 
cause its position to be determined by means of circles drawn round the 
points of the Skjwrgaard or of the mainland furthest out to sea—a method 
which it would be very difficult to adopt or to enforce in practice, having 
regard to the special configuration of this coast.’’ Finally, it is estab- 
lished that, according to the Norwegian system, the base-lines must follow 


the general direction of the coast, which is in conformity with international 
law. 


Equally significant in this connection is the correspondence which passed 
between Norway and France between 1869-1870. On December 2lst, 
1869, only two months after the promulgation of the Decree of October 
16th relating to the delimitation of Sunnmére, the French Government asked 
the Norwegian Government for an explanation of this enactment. It did 
so basing itself upon ‘‘the principles of international law.’’ In a second 
Note dated December 30th of the same year, it pointed out that the distance 
between the base-points was greater than 10 sea miles, and that the line 
joining up these points should have been a broken line following the con- 
figuration of the coast. In a Note of February 8th, 1870, the Ministry for 
Foreign Affairs, also dealing with the question from the point of view of 
international law, replied as follows: 


‘*By the same Note of December 30th, Your Excellency drew my 
attention to the fixing of the fishery limit in the Sunnmore Archipelago 
by a straight line instead of a broken line. According to the view held 
by your Government, as the distance between the islets of Svinéy and 
Storholmen is more than 10 sea miles, the fishery limit between these 
two points should have been a broken line following the configuration 
of the coast line and nearer to it than the present limit. In spite of 
the adoption in some treaties of the quite arbitrary distance of 10 sea 
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miles, this distance would not appear to me to have acquired the force 
of an international law. Still less would it appear to have any founda- 
tion in reality: one bay, by reason of the varying formations of the 
coast and sea-bed, may have an entirely different character from that 
of another bay of the same width. It seems to me rather that local 
conditions and considerations of what is practicable and equitable 
should be decisive in specific cases. The configuration of our coasts in 
no way resembles that of the coasts of other European countries, and 
that fact alone makes the adoption of any absolute rule of universal 
application impossible in this case. 

I venture to claim that all these reasons militate in favour of the 
line laid down by the Decree of October 16th. A broken line, con- 
forming closely to the indentations of the coast line between Svinoy 
and Storholmen, would have resulted in a boundary so involved and 
so indistinct that it would have been impossible to exercise any super- 


vision over it... .’’ 


Language of this kind can only be construed as the considered expression 
of a legal conception regarded by the Norwegian Government as compatible 
with international law. And indeed, the French Government did not pur- 
sue the matter. In a Note of July 27th, 1870, it is said that, while main- 
taining its standpoint with regard to principle, it was prepared to accept the 
delimitation laid down by the Decree of October 16th, 1869, as resting upon 
‘‘a practical study of the configuration of the coast line and of the con- 
ditions of the inhabitants.’’ 

The Court, having thus established the existence and the constituent 
elements of the Norwegian system of delimitation, further finds that this 
system was consistently applied by Norwegian authorities and that it en- 
countered no opposition on the part of other States. 

The United Kingdom Government has however sought to show that the 
Norwegian Government has not consistently followed the principles of de- 
limitation which, it claims, form its system, and that it had admitted by 
implication that some other method would be necessary to comply with 
international law. The documents to which the Agent of the Government 
of the United Kingdom principally referred at the hearing on October 
20th, 1951, relate to the period between 1906 and 1908, the period in which 
British trawlers made their first appearance off the Norwegian coast, and 
which, therefore, merits particular attention. 

The United Kingdom Government pointed out that the law of June 2nd, 
1906, which prohibited fishing by foreigners, merely forbade fishing in 
‘‘Norwegian territorial waters,’’ and it deduced from the very general 
character of this reference that no definite system existed. The Court is 
unable to accept this interpretation, as the object of the law was to renew the 
prohibition against fishing and not to undertake a precise delimitation of the 


territorial sea. 
The second document relied upon by the United Kingdom Government 


is a letter dated March 24th, 1908, from the Minister for Foreign Affairs 
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to the Minister of National Defence. The United Kingdom Government 
thought that this letter indicated an adherence by Norway to the low-water 
mark rule contrary to the present Norwegian position. This interpretation 
cannot be accepted; it rests upon a confusion between the low-water mark 
rule as understood by the United Kingdom, which requires that all the 
sinuosities of the coast line at low tide should be followed, and the general 
practice of selecting the low-tide mark rather than that of the high tide 
for measuring the extent of the territorial sea. 

The third document referred to is a Note, dated November 11th, 1908, 
from the Norwegian Minister for Foreign Affairs to the French Chargé 
d’ Affaires at Christiania, in reply to a request for information as to whether 
Norway had modified the limits of her territorial waters. In it the Min- 
ister said: ‘‘ Interpreting Norwegian regulations in this matter, whilst at the 
same time conforming to the general rule of the Law of Nations, this Min- 
istry gave its opinion that the distance from the coast should be measured 
from the low-water mark and that every islet not continuously covered by 
the sea should be reckoned as a starting-point.’’ The United Kingdom 
Government argued that by the reference to ‘‘the general rule of the Law 
of Nations,’’ instead of to its own system of delimitation entailing the use 
of straight lines, and, furthermore, by its statement that ‘‘every islet not 
continuously covered by the sea should be reckoned as a starting-point,”’ 
the Norwegian Government had completely departed from what it to-day 
describes as its system. 

It must be remembered that the request for information to which the 
Norwegian Government was replying related not to the use of straight lines, 
but to the breadth of Norwegian territorial waters. The point of the Nor- 
wegian Government’s reply was that there had been no modification in the 
Norwegian legislation. Moreover, it is impossible to rely upon a few words 
taken from a single note to draw the conclusion that the Norwegian Gov- 
ernment had abandoned a position which its earlier official documents had 
clearly indicated. 

The Court considers that too much importance need not be attached to 
the few uncertainties or contradictions, real or apparent, which the United 
Kingdom Government claims to have discovered in Norwegian practice. 
They may be easily understood in the light of the variety of the facts and 
conditions prevailing in the long period which has elapsed since 1812, and 
are not such as to modify the conclusions reached by the Court. 

In the light of these considerations, and in the absence of convincing evi- 
dence to the contrary, the Court is bound to hold that the Norwegian au- 
thorities applied their system of delimitation consistently and uninter- 
ruptedly from 1869 until the time when the dispute arose. 

From the standpoint of international law, it is now necessary to con- 
sider whether the application of the Norwegian system encountered any 
opposition from foreign States. 
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Norway has been in a position to argue without any contradiction that 
neither the promulgation of her delimitation Decrees in 1869 and in 1889, 
nor their application, gave rise to any opposition on the part of foreign 
States. Since, moreover, these Decrees constitute, as has been shown above, 
the application of a well-defined and uniform system, it is indeed this 
system itself which would reap the benefit of general toleration, the basis 
of an historical consolidation which would make it enforceable as against 
all States. 

The general toleration of foreign States with regard to the Norwegian 
practice is an unchallenged fact. For a period of more than sixty years 
the United Kingdom Government itself in no way contested it. One can- 
not indeed consider as raising objections the discussions to which the Lord 
Roberts incident gave rise in 1911, for the controversy which arose in this 
connection related to two questions, that of the four-mile limit, and that of 
Norwegian sovereignty over the Varangerfjord, both of which were uncon- 
nected with the position of base-lines. It would appear that it was only 
in its Memorandum of July 27th, 1933, that the United Kingdom made a 
formal and definite protest on this point. 

The United Kinglom Government has argued that the Norwegian system 
of delimitation was not known to it and that the system therefore lacked the 
notoriety essential to provide the basis of an historic title enforceable 
against it. The Court is unable to accept this view. As a coastal State on 
the North Sea, greatly interested in the fisheries in this area, as a maritime 
Power traditionally concerned with the law of the sea and concerned par- 
ticularly to defend the freedom of the seas, the United Kingdom could not 
have been ignorant of the Decree of 1869 which had at once provoked a re- 
quest for explanations by the French Government. Nor, knowing of it, 
could it have been under any misapprehension as to the significance of its 
terms, which clearly described it as constituting the application of a system. 
The same observation applies a fortiori to the Decree of 1889 relating to 
the delimitation of Romsdal and Nordmére which must have appeared to 
the United Kingdom as a reiterated manifestation of the Norwegian prac- 
tice. 

Norway’s attitude with regard to the North Sea Fisheries (Police) Con- 
vention of 1882 is a further fact which must at once have attracted the at- 
tention of Great Britain. There is scarcely any fisheries convention of 
greater importance to the coastal States of the North Sea or of greater 
interest to Great Britain. Norway’s refusal to adhere to this Convention 
clearly raised the question of the delimitation of her maritime domain, 
especially with regard to bays, the question of their delimitation by means 
of straight lines of which Norway challenged the maximum length adopted 
in the Convention. Having regard to the fact that a few years before, the 
delimitation of Sunnmére by the 1869 Decree had been presented as an 
application of the Norwegian system, one cannot avoid the conclusion that, 
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from that time on, all the elements of the problem of Norwegian coastal 
waters had been clearly stated. The steps subsequently taken by Great 
Britain to secure Norway’s adherence to the Convention clearly show that 
she was aware of and interested in the question. 

The Court notes that in respect of a situation which could only be 
strengthened with the passage of time, the United Kingdom Government 
refrained from formulating reservations. 

The notoriety of the facts, the general toleration of the international 
community, Great Britain’s position in the North Sea, her own interest in 
the question, and her prolonged abstention would in any case warrant 
Norway’s enforcement of her system against the United Kingdom. 

The Court is thus led to conclude that the method of straight lines, estab- 
lished in the Norwegian system, was imposed by the peculiar geography of 
the Norwegian coast; that even before the dispute arose, this method had 
been consolidated by a constant and sufficiently long practice, in the face of 
which the attitude of governments bears witness to the fact that they did 
not consider it to be contrary to international law. 

The question now arises whether the Decree of July 12th, 1935, which in 
its preamble is expressed to be an application of this method, conforms to it 
in its drawing of the base-lines, or whether, at certain points, it departs 
from this method to any considerable extent. 

The schedule appended to the Decree of July 12th, 1935, indicates the 
fixed points between which the straight base-lines are drawn. The Court 
notes that these lines were the result of a careful study initiated by the 
Norwegian authorities as far back as 1911. The base-lines recommended by 
the Foreign Affairs Committee of the Storting for the delimitation of the 
fisheries zone and adopted and made public for the first time by the Decree 
of July 12th, 1935, are the same as those which the so-called Territorial 
Waters Boundary Commissions, successively appointed on June 29th, 1911, 
and July 12th, 1912, had drawn in 1912 for Finnmark and in 1913 for 
Nordland and Troms. The Court further notes that the 1911 and 1912 
Commissions advocated these lines and in so doing constantly referred, as 
the 1935 Decree itself did, to the traditional system of delimitation adopted 
by earlier acts and more particularly by the Decrees of 1812, 1869 and 
1889. 

In the absence of convincing evidence to the contrary, the Court cannot 
readily find that the lines adopted in these circumstances by the 1935 Decree 
are not in accordance with the traditional Norwegian system. However, a 
purely factual difference arose between the Parties concerning the three 
following base-points: No. 21 (Vesterfallet i Gaasan), No. 27 (Tokkebaaen) 
and No. 39 (Nordbéen). This difference is now devoid of object. A tele- 
gram dated October 19th, 1951, from the Hydrographic Service of Norway 
to the Agent of the Norwegian Government, which was communicated to the 
Agent of the United Kingdom Government, has confirmed that these three 


at 
89, 
on 
re, 
his 
sis 
ist 
an 
rs 
in- 
rd 
his 
of 
yn- 
ily 
a 
he 
on 
| 
me 
ar- 
10t 
re- 
it, 
its 
m. 
to 
to 
yn- 
at- 
of 
on 
in, 
ns 
ed 
he 
an 
at, 


368 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


points are rocks which are not continuously submerged. Since this asser- 
tion has not been further disputed by the United Kingdom Government, it 
may be considered that the use of these rocks as base-points is in conformity 
with the traditional Norwegian system. 

Finally, it has been contended by the United Kingdom Government that 
certain, at least, of the base-lines adopted by the Decree are, irrespective of 
whether or not they conform to the Norwegian system, contrary to the prin- 
ciples stated above by the Court as governing any delimitation of the terri- 
torial sea. The Court will consider whether, from the point of view of these 
principles, certain of the base-lines which have been criticized in some 
detail really are without justification. 

The Norwegian Government admits that the base-lines must be drawn 
in such a way as to respect the general direction of the coast and that they 
must be drawn in a reasonable manner. The United Kingdom Government 
contends that certain lines do not follow the general direction of the coast, 
or do not follow it sufficiently closely, or that they do not respect the natural 
connection existing between certain sea areas and the land formations 
separating or surrounding them. For these reasons, it is alleged that the 
line drawn is contrary to the principles which govern the delimitation of 
the maritime domain. 

The Court observes that these complaints, which assumed a very general 
scope in the written proceedings, have subsequently been reduced. 

The United Kingdom Government has directed its criticism more particu- 
larly against two sectors, the delimitation of which they represented as 
extreme cases of deviation from the general direction of the coast: the sector 
of Sverholthavet (between base-points 11 and 12) and that of Lopphavet 
(between base-points 20 and 21). The Court will deal with the delimita- 
tion of these two sectors from this point of view. 

The base-line between points 11 and 12, which is 38.6 sea miles in length, 
delimits the waters of the Sverholt lying between Cape Nordkyn and the 
North Cape. The United Kingdom Government denies that the basin so 
delimited has the character of a bay. Its argument is founded on a geo- 
graphical consideration. In its opinion, the caleulation of the basin’s pene- 
tration inland must stop at the tip of the Sverholt peninsula (Sverholt- 
klubben). The penetration inland thus obtained being only 11.5 sea miles, 
as against 38.6 miles of breadth at the entrance, it is alleged that the basin 
in question does not have the character of a bay. The Court is unable to 
share this view. It considers that the basin in question must be contem- 
plated in the light of all the geographical factors involved. The fact that 
a peninsula juts out and forms two wide fjords, the Laksefjord and the 
Porsangerfjord, cannot deprive the basin of the character of a bay. It is 
the distances between the disputed base-line and the most inland point of 
these fjords, 50 and 75 sea miles respectively, which must be taken into 
account in appreciating the proportion between the penetration inland and 
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the width at the mouth. The Court concludes that Sverholthavet has the 
character of a bay. 

The delimitation of the Lopphavet basin has also been criticized by the 
United Kingdom. As has been pointed out above, its criticism of the se- 
lection of base point No. 21 may be regarded as abandoned. The Lopphavet 
basin constitutes an ill-defined geographic whole. It cannot be regarded as 
having the character of a bay. It is made up of an extensive area of water 
dotted with large islands which are separated by inlets that terminate in the 
various fjords. The base-line has been challenged on the ground that it does 
not respect the general direction of the coast. It should be observed that, 
however justified the rule in question may be, it is devoid of any mathemati- 
eal precision. In order properly to apply the rule, regard must be had for 
the relation between the deviation complained of and what, according to 
the terms of the rule, must be regarded as the general direction of the coast. 
Therefore, one cannot confine oneself to examining one sector of the coast 
alone, except in a case of manifest abuse ; nor can one rely on the impression 
that may be gathered from a large scale chart of this sector alone. In the 
case in point, the divergence between the base-line and the land formations 
is not such that it is a distortion of the general direction of the Norwegian 
coast. 

Even if it were considered that in the sector under review the deviation 
was too pronounced, it must be pointed out that the Norwegian Govern- 
ment has relied upon an historic title clearly referable to the waters of 
Lopphavet, namely, the exclusive privilege to fish and hunt whales granted 
at the end of the 17th century to Lt.-Commander Erich Lorch under a 
number of licences which show, inter alia, that the water situated in the 
vicinity of the sunken rock of Gjesbaaen or Gjesboene and the fishing grounds 
pertaining thereto were regarded as falling exclusively within Norwegian 
sovereignty. But it may be observed that the fishing grounds here referred 
to are made up of two banks, one of which, the Indre Gjesboene, is situated 
between the base-line and the limit reserved for fishing, whereas the other, 
the Ytre Gjesboene, is situated further to seaward and beyond the fishing 
limit laid down in the 1935 Decree. 

These ancient concessions tend to confirm the Norwegian Government’s 
contention that the fisheries zone reserved before 1812 was in fact much 
more extensive than the one delimited in 1935. It is suggested that it 
included all fishing banks from which land was visible, the range of vision 
being, as is recognized by the United Kingdom Government, the principle of 
delimitation in force at that time. The Court considers that, although it 
is not always clear to what specific areas they apply, the historical data 
produced in support of this contention by the Norwegian Government lend 
some weight to the idea of the survival of traditional rights reserved to the 
inhabitants of the Kingdom over fishing grounds included in the 1935 de- 
limitation, particularly in the case of Lopphavet. Such rights, founded on 


1 
t 
l 
f 
l 
r 
t 
e 
0 
)- 
n 
0 
if 
e 
IS 
0 
d 


370 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the vital needs of the population and attested by very ancient and peaceful 
usage, may legitimately be taken into account in drawing a line which, 
moreover, appears to the Court to have been kept within the bounds of what 
is moderate and reasonable. 

As to the Vestfjord, after the oral argument, its delimitation no longer 
presents the importance it had in the early stages of the proceedings. Since 
the Court has found that the waters of the Indreleia are internal waters, the 
waters of the Vestfjord, as indeed the waters of all other Norwegian fjords, 
can only be regarded as internal waters. In these circumstances, whatever 
difference may still exist between the views of the United Kingdom Gov- 
ernment and those of the Norwegian Government on this point is negligible. 
It is reduced to the question whether the base-line should be drawn between 
points 45 and 46 as fixed by the 1935 Decree, or whether the line should 
terminate at the Kalsholmen lighthouse on Tenholmerne. The Court con- 
siders that this question is purely local in character and of secondary im- 
portance, and that its settlement should be left to the coastal State. 


For these reasons, 

THE Court, 

rejecting all submissions to the contrary, 
Finds 

by ten votes to two, 


that the method employed for the delimitation of the fisheries zone by the 
Royal Norwegian Decree of July 12th, 1935, is not contrary to international 
law; and 

by eight votes to four, 

that the base-lines fixed by the said Decree in application of this method 
are not contrary to international law.* 


4 Judge Hackworth declared that he concurred in the operative part of the judgment, 
but emphasized that he did so because he considered that Norway had proved the ex- 
istence of a historic title to the disputed areas. Judges Alvarez and Hsu Mo gave 
separate opinions, the latter finding that certain of the base-lines were not fixed in ac- 
cordance with international law. Judges McNair and Read gave dissenting opinions. 


BOOK REVIEWS AND NOTES 


A Manual of International Law. (2nd ed.) By Georg Schwarzenberger. 
New York: Frederick A. Praeger, Inc., 1951. pp. lii, 428. Tables of 
Cases, Treaties, Statutes, and Orders. Appendices. Indices. $5.50. 


The first edition of this work appeared in 1947 and was reviewed in this 
JOURNAL, Volume 42 (1948), page 517. It is brought up to date in the 
new edition. 

The volume is divided into three parts. Part One (152 pages) contains 
a concise statement of the principles of international law under the usual 
headings, plus Chapter 9 on Patterns of International Law and Organiza- 
tion in the Atomie Age. This chapter leads to the theoretical conclusion 
that a world state is the only solution of current international controversies 
tending towards a third World War, but, like most such essays, without 
any consideration of the fundamental physical, racial, cultural, and other 
differences among nations which make the attainment of a world state im- 
practicable today or in the foreseeable future. More attention might well 
be given to the United Nations as a living and growing institution through 
its activities and decisions and to the development of international law by 
the International Law Commission. 

Part Two (94 pages) consists of Study Outlines for each chapter made up 
of problems and questions with references, in order to provide additional 
illustrations of the principles concisely stated in the text. Part Three (18 
pages) contains further bibliographic material arranged topically. The 
Appendices (35 pages) include the United Nations Charter, World Court 
Statute, and Membership of the Principal Organs of the United Nations. 

The author states that the generalizations found in this manual are 
‘necessarily an abridgement’’ of the author’s International Law as Applied 
by International Courts and Tribunals, rounded out by ‘‘ opinions expressed 
on a lower level,’’ such as national courts and state practice. 

This is a good book for beginners in the study of international law, and 
they may, if they wish, try their mettle on the problems and questions posed 
in the Study Outlines and dip into the original documents and authorities 
noted in the copious references. Teachers also should find the volume useful 
for guidance. It is not the purpose ‘‘to serve as a practitioner’s hand- 
book.’’ 

Reference is made to a companion volume prepared by L. C. Green * con- 
taining all the cases marked with asterisks in the Study Outlines. 


L. H. 


1 Reviewed below. 
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International Law Through the Cases. By L. C. Green. New York: Fred- 
erick A. Praeger, Inc., 1951. pp. xxviii, 914. $12.50. 


This casebook is the American edition of a volume published in England 
under the auspices of the London Institute of World Affairs as No. 17 of 
their valuable series known as the Library of World Affairs. It is a wel- 
come and useful addition to the repositories of judicial decisions involving 
or bearing upon questions of international law. It takes its distinctive 
character from the fact that it is designed as a companion volume to Pro- 
fessor Georg Schwarzenberger’s Manual of International Law and fol- 
lows his sometimes novel system of organization of the materials of inter- 
national law. Since this reviewer has elsewhere observed that there are no 
perfect solutions to problems of selection, classification, and organization 
of materials in a subject whose topical interrelationships are as diverse 
and complex as those which persist within the broad field of international 
law, he should be hesitant to query why certain cases appear where they 
do in the Schwarzenberger-Green system of organization. 

Green’s International Law Through the Cases is noteworthy for its in- 
clusion of substantial portions of a large number of decisions of interna- 
tional courts. Probably no other casebook provides in extenso so many 
decisions of the Permanent Court of International Justice. At the same 
time Mr. Green has through this volume increased the ready availability 
of an even larger number of English and British Commonwealth decisions. 

Since this casebook is designed to be used in connection with Schwarzen- 
berger’s Manual, the editor has dispensed with editorial notes and extensive 
bibliographical references, but has cited at the beginning of each chapter 
relevant references to Hyde, Oppenheim, and Schwarzenberger. One misses 
citations to Hackworth and to international documentation other than 
cases. However, the title of the book suggests an intention to limit the 
inclusion of legal materials to judicial decisions, despite the current trend 


in legal casebooks of presenting ‘‘ecases and other materials.’’ 

The editing of the cases sometimes leaves something to be desired. 
For example, No. 159, which is listed as the Beni-Madan, Rzini Claim, fails 
to indicate that the text reproduced is a translation of excerpts from several 
of Judge Huber’s Reports in the British Claims in the Spanish Zone of 
Morocco arbitration, in addition to including the brief text of the indi- 
vidual Beni-Madan claim. 

It is a pleasure to have this useful book in one’s library. The student 
who seeks to master the materials it presents can obtain a firm grasp of the 
judicial application of international law. 

HERBERT W. Briaas 


1 Reviewed above. 
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International Law Documents. By the United States Naval War College 
in collaboration with Professor Manley O. Hudson. Volume XLVI: 
1948-9. Washington: U. 8S. Government Printing Office, 1950. pp. viii, 
264. $1.20. 


This valuable series was inaugurated by the Naval War College in 1894 
and some fifty-six volumes have been published. In the preface of this 
volume Admiral D. B. Beary, President of the Naval War College says: 
‘‘An effort has been made to include in the volume basic materials on prob- 
lems of international law of current interest.’’ 

Section I, on ‘‘ International Organizations,’’ contains the Pan American 
Charter, the Pact of Bogota (pacific settlement), the Treaty of Economie, 
Social, and Cultural Collaboration of certain European countries, the 
North Atlantic Defense Treaty, the General Act for Pacific Settlement of 
International Disputes, revised at Lake Success, and the Statute of the 
Council of Europe. 

Section II covers the Trials of War Criminals in the Far East, including 
Indictment No. 1 and Judgments 4-12 (excerpts) and a tabulation of in- 
dividual sentences. 

Section III contains instruments relating to the claims of Littoral States 
in Adjacent Seas, such as the Corfu Channel Judgment of the World Court, 
United States laws and regulations of control or enforgement, and declara- 
tions of various countries as to the continental shelf. In this connection 
the British-Venezuela Treaty of 1842 regarding the seabed of the Gulf of 
Paria between Trinidad and the mainland may be noted. 

Section IV, on the Law of the Air, includes a convenient collection of 
extracts of United States laws and executive orders relating to the reserva- 
tion of airspace above various areas for national defense or government 
use. There is also included the topic of Foreign State Aircraft over 
National Territory, under which is reproduced in part the diplomatie 
correspondence between the United States and Yugoslavia relating to the 
United States planes which were shot down by Yugoslav fighters. 

Section V is an interesting collection of declarations of various coun- 
tries concerning their claims to Antarctic territories. To be specially 
noted is the statement by Secretary Hughes on acquisition by discovery 
(page 243). 

Section VI contains provisions relating to international law in certain 
national constitutions since 1945. Presumably all available constitutions 
have been examined. 

The learned headnotes which precede many of the instruments repro- 
duced are invaluable aids to the full appreciation of the documents before 
the reader. 

L. H. Woousry 
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Geschichte des Vélkerrechts. By Georg Stadtmiiller. Part I (to 1815). 
Hanover: H. Schoedel Verlag, 1951. pp. 220. Index. DM. 9.80. 


Just as, since Hegel’s time, it has been the jurists, not the philosophers, 
who have written on the philosophy of law, so the history of international 
law has been written almost exclusively by international lawyers, not by 
historians. The book under review, the work of an historian, is an excep- 
tion. The author was impelled to compose this work by two considerations : 
the lack of an adequate treatment in German (Wegner’s work of 1936 
being out of print) and the changes in, or the crisis of, international law. 
The author does not want to give us a large treatise, but merely a short 
textbook, of which the book under review, running from the beginning to 
the Congress of Vienna of 1815, is the first part. Starting from ‘‘the 
tantalizing question whether human justice is possible,’’ from ‘‘the tragic 
questionability of the possibility of an international legal order,’’ he comes 
to the conclusion that the development of international law is possible only 
if—contrary to legal positivism— it is anchored in the moral absolutes of 
natural law. 

While this book is comprehensive and respectable in contents and rich 
in bibliography, and has, therefore, a certain value, this reviewer must 
formulate two distinct criticisms thereof. The first 57 pages do not belong 
to a history of international law as we know it. While there existed vari- 
ous types of international law in earlier times and in different regions, they 
are not connected with our international law. They would belong to a 
history of the different international laws which have existed, but not to a 
history of the, that is, owr international law. On the other hand, the time- 
honored assertion that our international law starts from the Westphalian 
Peace has long been proved to be untenable. The history of our interna- 
tional law goes back to the European Middle Ages. But with regard to this 
crucial epoch the present author apparently is not acquainted with the 
book by Sereni nor with the fundamental studies by Bruno Paradisi and 
the work by Balladore Pallieri and Vismara. 

As an historian the author believes in the necessity of giving the general 
background, the political, social and economic conditions, and the moral 
views of every period. He also gives some attention to the history of doc- 
trine. Thus this book, like most others, e.g., Nussbaum’s, again verifies what 
Judge McNair has recently stated, namely, that most histories of interna- 
tional law are either a history of the science of international law or a general 
history of international relations, or both, but not really a history of the 
law of nations. 

Joser L. Kunz 
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Annuaire de l’Institut de Droit International. Vol. 43 (2 vols.). Session 
de Bath, Septembre 1950. Geneva: 1951. Tome I: pp. 638, Fr. 52; 
Tome II: pp. Ixvi, 542, Fr. 60. 


These two beautiful volumes, the 48rd in a series which began in 1874, the 
year after the Institut was founded, are a reminder today, as previous vol- 
umes have served to remind past generations, that justice and peace are 
indivisible, and that international law has, and will continue to survive, the 
upheavals of war. War suspended the work of the Institut from 1914 to 
1918 and for ten years following 1937, but each time the work was resumed 
with greater energy than before. An account of the meeting at Bath in 
1950 appeared in the Journau for April, 1951 (pp. 344-347) written by 
Dr. Charles Cheney Hyde, former president of the American Society of 
International Law. He was elected Second Vice-President of the Institut 
at Bath, but died in the midst of making arrangements to attend the next 
meeting at Sienna, Italy, April 17-26, 1952. 

The Annuaire of the Institut reproduces the preparatory work for the 
session, the reports of the Commissions, the discussions had thereon, the 
deliberations of the Institut in sections of private and public international 
law and in plenary sessions, and the resolutions adopted. The subjects 
dealt with in the present Annuaire are political, fiscal and monetary laws in 
international private law, agency in commercial law, asylum in international 
publie law (excluding neutral asylum), extraterritorial scope of foreign 
penal judgments, and conditions for the granting of international status 
to associations established by private initiative. Resolutions were adopted 
on the three last-mentioned subjects.! 

The Annuaires are sent to the members and associates of the Institut, 
but the projects, reports, discussions and resolutions of the experts and 
specialists in the Institut are invaluable to governments, practitioners, pro- 
fessors, libraries and students. The Institut is performing a public service 
in making them available in permanent and attractive form. 


GrorRGE A. FINCH 


Law and Peace. By Edwin D. Dickinson. Philadelphia: University of 
Pennsylvania Press, 1951. pp. xiv, 148. $3.25. 


This volume consists essentially of three essays as a ‘‘report of four lee- 
tures delivered at Northwestern University in February 1950.’’ One of 
them apeared in substance in the author’s recent casebook, and another in 
the California Law Review of December, 1945. They constitute a critical 
survey of the status of the so-called ‘‘Community of Nations’’ in their 
physical and legal relationships. 


1 Published in this JourNaL, Supp., Vol. 45 (1951), pp. 15-23. 
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The first essay, ‘‘The Community of Nations,’’ is a factual view of ‘‘na- 
tions undressed,’’ a realistic appraisal of the community of nations in re- 
spect of their variations in geography, resources, population, economy, polity 
and culture, which have a decisive influence on their national policy and 
their international relationships. Indeed a ‘‘truly democratic polity’’ would 
today ‘‘command no more than a modest minority of sincere support.’’ We 
find the reaction of these factors in immigration laws, naturalization, pro- 
tection abroad, human rights, sea law, river regimes, minorities and a host 
of other matters. Each nation’s response to the requirements of interna- 
tional order will be ‘‘conditioned by national interest, outlook and concep- 
tion of just principle.’’ This complex (actualities of international life) 
largely explains the frustrations and failures in the growth of international 
law and organization in the past. The author points out areas where shift- 
ing political considerations continue to control and other areas subject to a 
modicum of law. 

The second essay on ‘‘The Law of Nations’’ is a critical examination of 
the current system of international law which has been ‘‘largely the work 
of publicists and jurists.’’ The author first treats of the birth, recognition, 
life, and liberty of nations, and concludes that international law ‘‘has at- 
tempted little more than a rationalization of prevailing political anarchy ’’— 
a legal order of ‘‘impressive immaturity.’’ In the same way the author 
analyzes the other areas of his subject, pointing out the slight extent of 
effective organization under law. ‘‘Are not subservience to politics, eva- 
sions of reality, exhaltation of sovereignty and all the rest such identifying 
characteristics as we should expect to find in a community so [loosely] 
constituted?’ 

In the third essay on ‘‘The Growth of the Law’’ the author looks at ‘‘the 
means of growth which are present and at work within the existing system.’’ 
For example, the birth and recognition of the new nation of Israel as a 
high political act of each state—the present archaic practice in a no-law 
area—might by growth be subjected to ‘‘coordinated and orderly pro- 
cedure in conformity with such principles as experience has developed,”’ 
perhaps under international control. Under ‘‘ Territorial Waters”’ he cites 
the failure of judicial statecraft in the North Atlantic Coast Fisheries 
Arbitration as compared with that in the Grisbadarna Arbitration, in which 
the tribunal acted on the principle that ‘‘a state of things which actually 
exists and has existed for a long time should be changed as little as possible.’’ 
(Compare the World Court’s decision in the Haya de la Torre Case.) 

The theme of the final essay on ‘‘The Law and Peace’’ is the need to re- 
examine current international institutions and objectives. The judicial 
system is precarious and incomplete. Additional tribunals are needed of 
broader competence and intermediate position, permanent and always at 
hand. He suggests bilateral treaties establishing standing courts of arbi- 
tration for the settlement of lesser controversies, including international 
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claims. The reviewer has long advocated such standing arbitrators be- 
tween two or more countries always open to lesser complaints with little 
legal formality. 

There should be a bold extension of jurisdiction of the World Court by 
general acceptance of compulsory jurisdiction, and all tribunals should 
apply ‘‘principles of justice and international law’’ in order to span tra- 
ditional lacunae and ‘‘weasel-worded escapes from responsibility.’’ To aid 
the glacial growth of customary law, the community must exploit more fully 
the law-making process, particularly through the ‘‘techniques of the modern 
conference’’ as developed in the League and much improved in the United 
Nations by means of committees, to explore the problem in all its aspects. 
Even resolutions and declarations have been found useful avenues of ad- 
vance. The Nuremberg convictions were largely based on such pronounce- 
ments. 

In a community of such wide ‘‘disparities of national condition and cir- 
cumstance’’ the idea of uniformity and universality may fail, whereas a 


‘more limited appraisal may succeed. (Here again compare the Haya de la 


Torre decision above mentioned.) The author pays his respects to the 
crusaders for world government. We cannot give up what we have for the 
‘‘pursuit of the will o’ the wisp of a supreme parliament.’’ Peace and 
order must be built on experience—the only way. 

The leadership by the United States in law has ranked below her leader- 
ship in war and in policy. The author is distressed over her stand on do- 
mestic questions and goes all out for the Genocide Convention and the pro- 
posed Convention on Human Rights, which rights have so long been common 
to Western life and law.* 

Peace is inseparable from law. ‘‘ Increasingly it must be waged with law.”’ 

Finally it may be said that this is a philosophical discourse and definitely 
not a book for beginners. It is an end product of a lifetime spent in the 
international field and doubtless will have a wide influence on the develop- 


ment of international law and institutions. ee 
L. H. Woousey 


Traité de Droit International Privé Francais. Vol. Il: La Condition des 
Etrangers. (2nd ed.) By J. P. Niboyet. Paris: Recueil Sirey, 1951. 
pp. 534. Tables. 


It speaks well for Niboyet’s treatise that a second edition follows so 
closely after the first. As we have already reviewed most of the preceding 
volumes, we call attention here only to the author’s reaction to the effects 
of World War II upon his material. We have frequently pointed out that 
private international law in civil-law countries embraces many subjects 
which American and English writers consider outside the field of conflicts 


1 Compare the remarks of President Hughes on the treaty-making power, in Proceed- 
ings, American Society of International Law, 1928, p. 61; 1929, p. 194. 
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of law. Indeed, they come strictly within the field of public international 
law, a circumstance which is not fully appreciated by some teachers of inter- 
national law who may have had no experience in comparative jurisprudence. 
Thus, for example, the present volume deals with the status of aliens in the 
broadest sense. The author will be excused for his expressions of horror 
and resentment at the destruction of what he refers to as moral sanctions. 
The victory, he exclaims, was not one of international law but only of the 
force of arms. The final victory must be won through effective international 


organization. 
ArtTHuR K. KuHN 


A History of the League of Nations. By F. P. Walters. (2 vols.) London 
and New York: Oxford University Press, 1952. Vol. I: pp. xvi, 464; 
Vol. II: pp. viii, 465-834. Appendix. Index. $11.50. 


Numerous friends of Frank Walters and former officials and devotees of 
the League of Nations have waited impatiently for this book. The warmest 
thanks are due to the author for his immense contribution to the cause of 
international organization in this study, and to those who—mentioned in 
the Preface—made possible the fulfillment of this great and valuable task. 

In these two volumes the author wrecks forever the oversimplified argu- 
ment about the ‘‘League of Nations’’ as something fixed and always the 
same and debatable as such. His account is built realistically on the 
evolution and devolution of the League in the period of 1920-1946. An ac- 
count of the making of the League (1815-1919) is followed by an appreci- 
ative treatment of the years of phenomenal growth (1919-1923), a some- 
what complacent description of the years of stability (1924-1929), 
followed by painful analysis of the years of conflict (1930-1936), and the 
years of defeat (1936-1946). The League of Nations quite simply rose 
and fell, prospered and declined, with international relations in general. 

The author is an Englishman and was personal assistant to the British 
first Secretary General of the League, Sir Eric Drummond. He has, on the 
other hand, long been warmly known for his friendly attitude toward 
America. In this reviewer’s judgment he is eminently fair in his treatment 
of the many controversial issues arising out of League action and British 
membership and American participation and non-participation therein. 

The work is one of a general and fine literary scholarship in the style of 
Gibbon, Macauley, or Trevelyan rather than a doctoral thesis. Technical 
historians of the League period will not, and should not, be satisfied with 
this treatment, although they will have to lean heavily upon it at all times. 
To be concrete, and possibly petty, for a moment, it may be noted that the 
supporting documentation in footnotes, and the index, are somewhat in- 
adequate, to put it mildly. Historical students of international organiza- 
tion do not need to fear that Mr. Walters has dealt with the League of 
Nations exhaustively. 
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On the other hand no one probably could have done a better job or indeed 
as good a job in describing, analyzing, and appraising the activities of the 
League of Nations from the inside. Mr. Walters had at his disposal, of 
course, a wealth of material—the work was written in Geneva; he also 
has a phenomenal memory of things observed during his years of experience 
in the Secretariat, particularly for the things which do not get put down 
in written records. Best of all he has a remarkably fair attitude, clear 
perception, and good judgment. The result, far broader than a personal 
memoire, yet written from a very personal point of view, is unique and 
irreplaceable. 

This is no place to express personal judgments concerning Mr. Walters’ 
handling of particular questions in which the reviewer might be interested 
or which might be considered significant for the future of international 
organization in general, such as the failure to stop Mussolini, the failure 
to reform the League, and so on. There will not be complete agreement 
with what will appear to many to be an overly charitable interpretation 
of the attitudes of certain governments at certain points in League history. 
There will be an understandable desire on the part of may readers for 
sharper and stronger language, although it cannot be accurately affirmed 
that the author of these very calm and serious volumes is anywhere lacking 
in clarity or decisiveness. If a certain sadness rather than righteous anger 
marks the History of the League, this flows inevitably from the temper of 
the author; it may be, however, that it is much more appropriate to the 


subject. 
J PITMAN B. Porrer 


Guide to League of Nations Publications. A Bibliographical Survey of the 
Work of the League, 1920-1947. By Hans Aufricht. New York: Co- 
lumbia University Press; London: Oxford University Press, 1951. pp. 
xx, 682. Appendices. Index. $8.50. 


The present volume constitutes an outstanding addition to the rather 
limited bibliographical material available on the official publications of the 
League of Nations. Heretofore only printed publications have been listed 
in the various Catalogues issued by the League of Nations Publications De- 
partment or in the ‘‘Key to League of Nations Documents Placed on Public 
Sale,’’ covering the years 1920-1936. It also supersedes the former stand- 
ard work ‘‘Sources of Information: a Handbook on the Publications of the 
League of Nations’’ by A. C. Breycha-Vauthier (London, Allen & Unwin, 
1939), as it includes publications up to the liquidation of the League in 
1946. 

The author must be complimented on undertaking so painstaking a task 
as the examination of thousands of documents and their evaluation for 
students of international organization. Since titles in French are given 
only when the publication appeared in that language exclusively, the use- 
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fulness of the volume will be largely limited to the English-speaking world. 

Within the limits of its coverage, however, a valuable service has been 
rendered alike to librarians, scholars, and teachers by assembling in one 
volume a selected bibliography on the structure and activities of the first 
great international experiment, with all its complex and changing forms. 

Although the subtitle describes the volume as a ‘‘bibliographical survey 
of the work of the League, 1920—1947,’’ it has more the character of a text- 
book. It is divided into five parts, including the introduction and two 
appendices: 1. Documents relating to the League of Nations, and 2. docu- 
ments relating to the International Labor Organization and the Permanent 
Court of International Justice. The first part contains an explanation of 
the types of material included, numbering and classification of the docu- 
ments, production and distribution ; in Part Two there is an analysis of the 
Covenant and its amendments; Part Three is devoted to the principal organs 
and organizations; Part Four contains documents related to the main ac- 
tivities; and Part Five deals with the structure and work of the Interna- 
tional Labor Organization and the Permanent Court of International 
Justice. 

In the Introduction the political and non-political functions of the League 
are reviewed and a comparison is made of the Covenant and the United 
Nations Charter. In Parts Three, Four, and Five an introductory note is 
employed to give the basic facts of the origin, functions, structure, et cetera 
of the organs of the League described therein. Thus an outline history of 
the work of the League of Nations during its 27 years of existence can be 
traced through its pages by the reader. 

It is easy to point out inconsistencies or omissions in a work of this scope, 
but one or two comments of a critical nature will suffice. 

The pattern of arrangement of material changes from part to part. In 
Part 4, Section IX, Political Questions, for example, the bibliographical 
pattern was abandoned, according to the author, in favor of ‘‘concise state- 
ments of facts, issues, or procedures accompanied by footnotes which indi- 
cate the principal documents related to these questions.’’ 

These voluminous footnotes, sometimes more than half a page in length, 
although furnishing the research student with a wealth of detailed informa- 
tion, do not help to make the narrative clear to the reader. 

Needless repetition of the name of the Assembly Committees might have 
been avoided and much space saved by the use of a somewhat different 
bibliographical form in the section dealing with the Records of the As- 
semblies. 

On the subject of Reduction and Limitation of Armaments treated in 
Part Four, Section VIII, the author has omitted in the introductory note 
any reference to the Minutes of the Third Committee of the Assemblies 
prior to 1932 and subsequent to 1935, which dealt with this question and 
on which debates were held in the plenary meetings of the Assemblies. 

Dr. Aufricht considered it ‘‘advisable’’ to include in the documentary 
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appendix, pp. 405-644, some basic documents of the International Labor 
Organization and of the Permanent Court of International Justice. But, 
since the publications of these two bodies were never included in League 
of Nations catalogues, it is open to question whether their presence in this 
volume is not confusing. 

Although its publication was long delayed and eagerly awaited by stu- 
dents of international documentation, it is rather fortuitous that the ap- 
pearance of this volume should be simultaneous with that of the most com- 
prehensive and readable account yet written on the work of the League of 
Nations, The History of the League of Nations, by Frank P. Walters.’ 
Since this two-volume work contains no bibliography, Dr. Aufricht’s 
‘*Guide’’ may well serve as a companion volume, particularly for teaching 
purposes. 

Its greatest usefulness, however, will be as a reference tool in those 150 
libraries and institutions which were known as ‘‘global subscribers’’ to the 
publications of the League of Nations. 

J. CARROLL 
United Nations Library, New York 


International Organization. By lL. Larry Leonard. New York: MeGraw- 
Hill Book Co., 1951. pp. xvi, 680. Appendices. Index. $6.00. 


The present reviewer harbors, inevitably, a number of prejudices con- 
cerning the treatment of the problems of international organization. On 
the other hand there is plenty of room for various works in this important 
field, and the text under examination here may be welcomed for all that 
it contributes to the study of the subject. 

The author of the brilliant monograph of a few years ago on International 
Regulation of Fisheries? divides this general volume into four parts, to 
which he adds an epilogue. Part I deals with The Framework, Part II 
with Political Activities, Part III with Economic and Social Activities, and 
Part IV with Colonial Activities (written by Lawrence S. Finkelstein). 
The epilogue deals with War, Peace, and the United Nations. In other 
words, this work deals with the United Nations rather than the general sub- 
ject of international organization. No systematic analysis or presentation 
of the general phenomenon is offered except for forty brief pages at the 
beginning of the big volume. The reviewer believes that it is very errone- 
ous to present ‘‘international organization’’ in this fashion. 

Secondly, it would appear to the reviewer that in treating the details of 
the United Nations the author has indulged in somewhat undue emphasis 
upon international relations or subject-matter aspects of the activities of 
that organization at the expense of a study of procedure and technique and 


1 Reviewed above. 
2 Reviewed in this JourNAL, Vol. 39 (1945), p. 857. 
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effectiveness. What if the subject-matters of United Nations activity, and 
the specific eases change, as they are sure to do all the time? Perhaps the 
inscription on the title page, ‘‘ First Edition,’’ implies the intention to keep 
the book abreast of yearly developments. This surely would be desirable. 

In other words we have here a compendious, rich, and provocative de- 
scription, and some analytical consideration, of United Nations activities, 
reminiscent of L. S. Mander’s big volume on world society. As such it 
will be welcomed by many for whom that side of things constitutes the real 
meat of the matter. 


The Combined Boards of the Second World War. By S. McKee Rosen. 
New York: Columbia University Press, 1951. pp. x, 288. Index. $4.00. 


Excellent monograph studies in the field of international administration 
continue to multiply, although we still remain without a good, or indeed any, 
general systematic treatise in the field. No finer example of the former 
could be desired than the present study of a marginal type (bipartite and 
tripartite, wartime and for warlike purposes) of international administra- 
tion. Perhaps the preparation of a large number of such studies? provides 
the soundest approach to the general problem. 

Dr. Rosen deals successively with the Combined Raw Materials Board, 
the Combined Shipping Adjustment Board, the Combined Production and 
Resources Board, and the Combined Food Board. In a concluding chapter 
certain generalizations concerning international administration are put 
forward. With the description and analyses in the body of the book no 
exception can be taken, as would be expected of a volume from the pen of 
Dr. Rosen. Errors could easily have been committed in generalizing con- 
cerning international administration upon the basis of such a limited or 
special body of data, but these errors the author, again as would have been 
expected, has avoided. Indeed the only possible criticism to be made is 
that the author has remained rather excessively ‘‘judicious’ in his treat- 


ment. 
PitMAN B. Porrer 


International Legislation. By Manley O. Hudson with collaboration of 
Louis B. Sohn. New York: Carnegie Endowment of International Peace, 
1949, 1950. Vol. VIII: 1938-1941, pp. xlviii, 654; Vol. IX: 1942-1945, 
pp. xxxvi, 962. Index. $4.00 each. 


These volumes are a continuation of Professor Hudson’s series on inter- 
national legislation begun in 1919. Some of the instruments printed ‘‘have 
not been brought into force and some became abortive after their entry into 
force. As one of the objects of this collection is to trace the continuous 


1See Carnegie Endowment series, Studies in the Administration of International Law 
and Organization, Washington, 1944-1950. 
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development of the legislative process, it has seemed to the editor that some 
of the abortive instruments should be included here; on the other hand, a 
few of the less significant instruments have been excluded.’’ Almost all 
are in English or have an English translation. A few are in German, 
French, or Spanish only. Each instrument is preceded by an editor’s note 
giving the history of the document, ratifications, published texts, and bib- 
liography of pertinent commentary. These notes are almost as valuable as 
the documents themselves. 

Volume VIII reproduces or lists the texts of 105 principal instruments 
and about 50 subsidiary instruments. It is unfortunate that some of the 
subsidiary instruments have not been reproduced, as, for example, Annex 8 
to the Anglo-Italian Accord of April 16, 1938 (No. 517) by which the 
Egyptian Government became in effect an adhering party to the Suez Canal 
Convention of 1888 and which bears on the present Suez Canal problem. 
Also the London Agreement of December 21, 1938 (No. 541), not produced, 
would have been an addition to the history of naval disarmament and ex- 
change of naval information. Another instrument not reproduced is the 
treaty between Japan and China accompanying the Joint Declaration of 
the New Order in East Asia of November 30, 1940 (No. 596). 

Covering the unsettled period prior to the last war as well as the early 
years of the conflict, Volume VIII inevitably contains treaties relative to 
the circumstances of the times, such as the German-Italian awards on the 
boundaries of Hungary, the Declaration of the New Order in East Asia, 
Agreement concerning the Sudeten German Territory, and numerous other 
political instruments. There are also numerous agreements and conven- 
tions on the regulation of non-political matters, such as beef, coffee, rubber, 
finance, air transport, navigation, and the like. 

Volume IX, covering four of the final years of the last war and the or- 
ganization years of the United Nations, naturally contains mostly instru- 
ments relating to or growing out of these events. Thus there are reproduced 
the several armistice and surrender agreements closing the war in Europe, 
the Declaration of the United Nations of January 1, 1942, the British and 
Soviet Alliance with Iran of 1942, the UNRRA Agreement of 1943, the 
famous Yalta Agreement concerning Russia and China, the Act of Chapul- 
tepec, the Allied Declaration of supreme authority over Germany, the Pots- 
dam Agreement, the International Tribunal of Nurnberg. One of those 
not reproduced (No. 615), regulating property resulting from the abortive 
transfers of Yugoslav territory to Bulgaria and several other states, might 
have furnished a precedent on state succession. 

In the international organization group occur the Atlantic Charter, Mos- 
cow Declaration on General Security of 1943, United Nations Charter, Rules 
of Procedure of the General Assembly, Security Council, and Trusteeship 
Council, Privileges and Immunities of the United Nations, Statute and 
Rules of the International Court, and many other instruments. 
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Outside the above groups there are the Arab League instruments and 
various non-political agreements on wheat, tin, sugar, timber, sanitation, 
etc. 

The whole series is an outstanding contribution to treaty law and it is 
earnestly hoped that nothing will prevent the continuation of this series in 
further volumes. The work has become well-nigh indispensable to the 


international lawyer, diplomat, and scholar. 
L. H. Woousrey 


War and the Minds of Men. By Frederick 8S. Dunn. New York: Harper 
and Bros., 1950. pp. xvi, 112. Index. $2.00. 


In its tragic search for peace during the present century, mankind has 
turned from one peace formula to another. Before 1914 international arbi- 
tration was considered by peace advocates as a sort of panacea and, when 
the first World War was over, disarmament and collective security took the 
lead in the struggle for peace. Meanwhile, for a brief period, the sup- 
pression of traffic in arms occupied the main stage in the peace movement. 
During the 1930’s the failures of the League of Nations induced leading 
scholars to place their main emphasis on a new formula, best summed up in 
the term ‘‘ peaceful change,’’ whose fallacies became evident during the dark 
period of appeasement, ending in the actual outbreak of war. 

The disasters of World War ITI quickened the efforts of mankind to put an 
end to international conflict, bringing new hopes and new formulas. One 
result of these efforts was the emergence of a new formula for peace, at 
present threatening to steal the show from all the others, even the elusive 
but ever-popular scheme for world government. This is the attempt to end 
war by changing the attitudes and convictions of men. With respect to this 
peace formula the danger of failure and disillusionment will be much less 
if we have more books like Frederick S. Dunn’s War and the Minds of Men. 
For in this small volume the author makes a penetrating examination of the 
virtues and weaknesses of the ‘‘ war and the minds of men”’ formula, and of 
the organization most deeply committed to its still-unproved premises, 
UNESCO. 

That this latest peace formula offers no panacea is convincingly demon- 
strated by the author. First, he questions whether states really go to war 
because they are ignorant of each other’s ways or because they misunder- 
stand each other’s motives. On the other hand, he admits that ‘‘under- 
standing one’s own and other cultures greatly increases the chances that 
intelligent decisions will be made on foreign policy questions.’’ And while 
the author does not disapprove of the new tendency to go behind the con- 
cept of state sovereignty in order to reach the individual and focus atten- 
tion on social and human relations, he warns us that state sovereignty is 4 
fact, and that the realities of power politics cannot be ignored. For political 
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conflicts still arise out of the facts of power and the existence of competing 
values among sovereign states. Thus there is still no substitute for the 
normal methods of diplomacy. 

Following up these warnings, the author points out other obstacles to the 
success of the minds-of-men theory, difficulties which may be divided into 
the material and the intellectual. In the first category he shows that the 
efforts of UNESCO cannot succeed unless men’s minds are free; but, 
through censorship, over one-half of the world’s peoples are deprived of 
freedom of information. Nor should it be forgotten that UNESCO’s cam- 
paign cannot expect to penetrate where it is most needed, namely, behind the 
Iron Curtain. 

Intellectual obstacles are many. People have a way of listening only to 
those facts and arguments which coincide with their existing convictions. 
Nor should it be forgotten that peoples are not swayed by reason alone; 
other potent forces are at play. Another discouraging fact is that in any 
country, even the most enlightened, only a fraction of the potential audience 
has sufficient interest to listen to discussions of the issues of war and peace. 
In this matter the greatest chance for progress is among the youth. Fur- 
thermore, the most effective work can be done through primary contacts; 
thus the exchange of students and teachers across frontiers should be em- 
phasized. In short, while the author’s skepticism does not prevent him 
from praising the purposes and many of the activities of UNESCO, he be- 
lieves that, given the many serious difficulties already outlined, its greatest 
contribution will be through a long-term educational campaign from which 
immediate practical results must not be expected. 

JOHN B. WHITTON 
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